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Section 1

Introduction

Marmore MENA Intelligence (“Marmore”) has been engaged by Kuwait Foundation for
the Advancement of Sciences (“KFAS”) for the project titled ‘Harnessing Value Through

Procurement Transformation’

The project objective could be briefly stated as, “Preparing a strategy roadmap to enhance
the public procurement process in Kuwait, with a broader objective of driving greater
private sector participation (including SMEs) in public procurement. The strategic report
would analyse the current public procurement system from different dimensions, identify
the pain points and suggest an executable operational strategy to increase the process

efficiency and drive greater participation from the private sector”
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Section 2

Executive Summary

Kuwait spends a considerable amount, nearly 13.4% of its GDP, for procurement of various
goods and services. The current operating environment of prolonged lower oil prices and
fiscal imbalances lends a strong case for delivering maximum return on the ongoing public
spends. It is well documented that the present situation of being reliant on oil revenues
is unsustainable in the long-term. Alternatively, finding new avenues to boost government
revenue streams is challenging. The prospect of raising existing taxes or introducing new
taxes is easier said than done. In such context, rationalizing existing spending and improving
efficiency assumes prime importance. Improving the efficiency of public procurement has

been a successful policy lever for governments worldwide.

SMEs constitute large proportion of enterprises but only a small portion of them acts
as suppliers to government projects. There are several barriers for SME participation in
public procurement due to their small scale of operations, low administrative capacity, and
constrained financial and technical capabilities. Additionally, inadequate opportunities for
buyer-seller interactions in the form of events and exhibitions; time, cost and effort required
for tendering process hinders SMEs from actively participating in public procurement

process.

Improving efficiency of public procurement could be dealt in structured and systemic
manner. It includes a gamut of options such as reviewing current spending process and
prioritizing key projects that would deliver economic gains; encouraging the use of advanced
procurement techniques such as combination tendering, centralized procurement to
promote purchasing synergies; and promoting usage of digital analytical tools such as
automated RFP analysis, predictive spend analytics for real-time budgeting. Leveraging
technological and digital advancements for process improvements is a low hanging fruit
that results in enhanced transparency, improved accountability and substantial savings in

ashort span of time.

SME participation in public procurement could be increased through a range of measures
suchassplittingcontractsinto smaller parts (lots), SME-friendly selection criteria, relaxation
of financial requirements, improved access to finance, timely and efficient payment terms,
setting procurement targets, e-procurement etc. Based on international experiences,

Kuwait could double the share of SME to 25% of its GDP in 10 years’ time.

Marmore
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Better procurement practices could deliver cost savings for the government, generate higher jobs, and improve
economic activity. Based on our calculations, Kuwait has the potential to save 1.8% of its procurement spending
oncethefullyintegrateddigital platformis putinto practise. Implementation of end-to-end e-Procurement platform
could enable Kuwait, on an average, to save 233 days or 29.3% of the time it takes currently to award contracts.
Digital procurement could also be expected to shorten Kuwait's payment cycles from the current 60 days to 28
days by 2030. Based on the cost savings and fiscal multipliers, the GDP could increase by over KD 100million in
2025 and by KD 150million in 2030. The savings on procurement also has the potential to create 1,747 new jobs

for Kuwaiti nationals in the private sector by 2030.

Torealizethe benefits ofimproved public procurement, stakeholder perspectivesonthe current gaps andchallenges
should be considered while taking into account the wide variations in procurement practise by different Ministries
and government departments. In consultation with various stakeholders, some of the prominent operational
challenges identified in the current system include non-digitalization of the entire procurement process, repeated
document submission and registration due to lack of back-end linkages, significant amount of time taken in different
phases of public procurement, tenders less than KD 75,000 - a prime source of business for SMEs - being outside

the purview of CAPT etc.

Drawn from international best practices and stakeholder consultations, the solutions proposed seek to holistically
enhance Kuwait’s public procurement. The suggestions include end-to-end digitalization of procurement, launch
of an e-market place, usage of smart contracts for bid evaluation and payment, holding stakeholder sensitization

sessions and training programs, easing of bureaucratic hurdles, standardization of RFPs etc.

Table 2.1: Indicative KPIs to monitor progress of the proposed solutions

Relevant KPIs to monitor progress

Challenges tackled

Proposed Solutions

Elongated bidding procedure &
frequent time delays

Average time taken for award of
contract

e-Procurement platform

Number of SMEs empanelled as
verified vendors

Lack of active participation from SMEs

Limited scope for inter-department

purchase synergies

Lack of transparency in bid awards

Proportion of contracts (by value)
concluded through e-Procurement
platform

Smart contracts/Blockchain
technology

Tweaking of tenders to suit particular
party

Lack of objectivity in bid award phase
Time lag between contract award and
signing

Delayed release of payments

Proportion of tenders involving Smart
contracts (by number & value)

Number of tenders that invite
encrypted bids

Average time taken for contract
awards

Marmore
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Proposed Solutions Challenges tackled Relevant KPIs to monitor progress
Training program & capacity  Limited availability of skilled Number of people trained per annum
building procurement practitioners

Number of workshops held
Lack of upskill measures and adequate
training

Number of short-term courses held for
existing employees

The proposed solutions vary in terms of complexity - while some entail process changes, others would require
technology additions - and time required for implementation. Low hanging solutions that could be implemented on
an immediate, on-going basis include training programs and capacity building measures. The benefits that Kuwait
would stand to gain from digitalization of entire procurement cycle would outweigh the costs/efforts involved.
Given the wide array of digital tools available, appropriate ones should be selected by the procuring authority for

improving operational performance with the view to meet the state’s long-term strategic goals.

Figure 2.1: Road map for end-to-end digitalization of procurement cycle
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Transformation of the public procurement system, though a long-drawn-out process that involves considerable
time, cost and effort, has far-reaching benefits. Increasing the efficiency requires comprehensive action by various
stakeholders at all levels of procurement process. Ownership of process and assuming accountability to deliver

change could lead to positive results.

10 Marmore
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Section 3

Kuwait Projects and
Procurement Landscape

Overview of Kuwait’s Economy

Kuwait’s economy has been predominantly reliant on oil, constituting 45% of GDP and 83%
of revenue®. Given its volatile nature, the shortfall in oil revenues would translate to a large
budget deficit. Under the impact of COVID-19 and low oil price environment, budget deficit
for 2020/21 is estimated at KD 14billion. Budget Deficit for FY 2021/22 is projected to be

KD 12.1billion, on the back of expected improvement in revenue.
Figure 3.1: Reliance on Oil Revenue
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Government spending is more tilted towards current expenditure. In terms of expenditure

split by ministries, electricity and water and health seem to have higher spend.

1CSB, 2019; Budget 2021/22
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Figure 3.2: Distribution of Government Expenditure by Expense Heads
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Figure 3.3: Expenditure for some Ministries for FY 2019/20 (% of Total Expenditure)
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Figure 3.4: Fiscal Deficit (KD Billion)
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Even as revenue levels have dropped since 2014, expenditure levels have remained high and have increased as a
percentage of GDP. Government expenditureis expected toincrease by 7% in FY 2021/22. Maintaining sustainable
spending levels has assumed importance, particularly in the emerging possibility of prolonged period of low oil

prices.
Dissection of Kuwait’s GDP

Kuwait’s Vision 2035 lays emphasis on increasing local productivity and development of non-oil economic sectors,
as part of its strategic developmental goals. This would involve a vibrant private sector with particular focus on the

development of SMEs.

Currently, oil sector contributes the major part of economic activity (GDP) and public sector forms about 99%
of the gross value added (GVA). Manufacturing, which according to Central Statistical Bureau (CSB) includes
coke industry and some recurrent petroleum products, contributes 7% to GDP. Contribution of non-oil sectors,
comprising of sectors such as financial intermediation, to overall economic activity is comparatively less. Private

Sector constitutes major portion of the GVA in the non-oil sectors.

Marmore 13
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Figure 3.5: GDP Break Up of Sectors (2019)
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Figure 3.6: Public-Private Ownership among sectors (based on Gross Value Added), 2018

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%

0%

99%
1%
Industry - Industry -
Extraction of Qil Non-Qil

and Gas

Source: Central Statistical Bureau

14

Financial

B Public

96%

Non-Financial
Activity

M Private

97%

100%

0%

Other services F

Whole sale and
Retail

Construction

Marmore



Harnessing Value through Procurement Transformation

Role of SMEs in Kuwait

In Kuwait, SMEs are defined based on Law No. 98 of 2013 regarding the Establishment of the national Fund for
Small and Medium Enterprise Development, amended by the Law No. 14 of 2018 and its Executive Bylaw and its

amendments.

Table 3.1: Criteria for SMEs in Kuwait

Firm Size Number of Employees Assets Turnover/Revenues
Small Less than 50 < KD 250,000 Less than KD 750,000
Medium 51to 150 < KD 500,000 Less than KD 1,500,000

Source: Kuwait National Fund

Globally, SMEs are a key part of the private sector and the wider economy with SMEs responsible for more than
45% of global GDP. In Kuwait, the SME contributionto GDPislower at around 12% for 20182 This is likely because
of the outsized role of the Kuwait public sector in the heavily hydrocarbon based economy. As Kuwait embarks
on an ambitious plan to reduce the dependency on hydrocarbons over the next few decades, the government has
been making efforts to build the non-hydrocarbon economy. Nurturing and supporting SMEs to enhance private

sector role in the economy, and to create jobs for its burgeoning workforce is a key part of the strategy.

Figure 3.7: SMEs contribution to GDP
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Source: Government authorities, World Bank, Statista, National Transformation Program (Saudi), Marmore Research

2 Marmore Estimates based on Kuwait CSB’s Annual Establishment Survey
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In 2013, Kuwait National Fund (KNF) was instituted to address funding requirements of the SMEs. The fund
finances up to 80% of the capital for feasible SME projects submitted by Kuwait nationals. From 2016 through
approximately the end of 2019, KNF funded around 1,035 SMEs, at a cumulative cost of KD 177million, according
to the Public Authority for Industry (PAI).

Arange of challenges confronts SMEs in Kuwait. According to a survey of tech start-ups, 59% had stated securing
fundingto be achallenge®. Bank loans to SME stood at 4.7% of overall lending in 20194 In comparison, construction
sector enjoys better funding from banks in spite of only a 3% contribution to GDP. In OECD countries, SME
lending constitutes about 30% of the overall lending. Navigating the regulatory framework, access to local talent
and employee retention, additional support in terms of mentoring are a few other issues faced by them. Central
Bank of Kuwait’s financial stability report (2019) also states that operational and structural issues have continued

to weigh on their potential growth.

Accordingtodatafrom the Central Statistical Bureau, a significant percentage of SME businesses are in low margin
industries like wholesale and retail trading (35%), and construction (19.2%). SMEs in these sectors are vulnerable

to economic shocks like recessions.

Figure 3.8: SME Activity split by Sector
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Source: Central Statistical Bureau, Annual Establishment Survey, 2018; Latest Available Data

3 Arabnet, 2018
4 Financial Stability Report, Central Bank of Kuwait, 2019
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Project Spending

Kuwait awarded KD 3.3billion of major project contracts in 2019 and KD 4.1billion in 2020°. The value of awards
in 2020 is expected to be just be 47% of the level of awards seen in 2015. This translates to lower investment
spending in Kuwait, making it difficult for businesses to operate in the projects market. There are currently 13
mega projects, valued at KD 23.63bn in different stages of execution in Kuwait. Major projects scheduled for FY
2021/22 have been allocated a budget KD 795mn for the financial year.

Table 3.2: Current Mega Projects®

Status
Value (KD bn)
Underway Completed Planning On-hold
Housing 2.93 2 - - -
Oil and Gas 11.62 3 1 1 -
Power and Water 1.78 1 - 2 1
Transport 7.3 1 - 1 -
Source: NBK

Table 3.3: Scheduled CAPEX projects for FY 2021/22 (KD million)

Project Entity Budget (for FY22)
Airport Expansion: T2 Passenger Terminal MPW 360.0
Salem Al-Ali Military Camp Kuwait National Guard 86.6
New Maternity Hospital MPW 74.0
New Justice Building Amiri Diwan 544
Umm Al-Hayman Sewage Plant Project Expansion MPW 50.0

The development of the eastern runway at Kuwait

ivil Aviati 40.
International Airport Civil Aviation 0.0
New buildings in Farwaniya Hospital MOH 40.0
New buildings at Al-Adan Hospital MOH 30.0
Development of Al-Abdali Highway MPW 30.0
Roads, bridges, rain drainage, sanitation, and other MPW 30.0

services for Cairo Street

Source: Ministry of Finance Budget 2021/22

> RSM Global
$ Project details presented in Appendix
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In Kuwait, from FY2011-2020, about KD 29.8billion (USD 98.6billion) was spent on projects related to Vision
20357. Though measures such as asset swaps, halting of mandatory transfer to Future Generations Fund were
undertaken to support Kuwait’s liquidity position, the lower oil price environment and delay in passage of debt
law might affect capital spending. Given its importance in diversification into non-oil sectors, the need for private

investment in capital expenditure is essential.
Role of Public Procurement

Against the background of increasing expenditure and deficit, project landscape and role of SME’s, the government's
procurement process comprising of acquisition of goods, services and infrastructure works assumes importance.
In the context of diversifying away from non-oil economy, public procurement would act as an effective tool to

encourage growth of private sector and SMEs by triggering market demand for goods and services.

Public procurement as a policy tool to promote the development of Small and Medium scale Enterprises (SMEs) is
well recognized in the developed markets. For instance, according to a study by the European Commission from
2011-17, the percentage of public procurement contracts won by SMEs in Europe grew from 58% in 2011 to
65% in 2017, on the back of measures taken to improve the public procurement process®. According to a study,
in the case of developing markets, winning at least one contract in a given quarter increases firm growth by 2.2
percentage points over that quarter, with 93% of the new hires coming from either unemployment or the informal

sector”.

Dubai’s government entities are required to source 10% of purchase from SMEs while Saudi Arabia allows
preference for SME in its government tenders. Kuwait offers conditional preference to SMEs. Additionally,
Kuwait’s public procurement policy mandates that a foreign contractor is obliged to purchase no less than 30%
of its contractual requirements from the local market or from local suppliers. Public procurement would ensure
sustained demand for their services, promote their development, increase national competitiveness and help

achieve other policy objectives such as self-reliance, innovation and jobs growth.

Globally, public procurement (including goods, services and infrastructure works) represents 12% of GDP at
about USD 11trillion spend®. This varies across countries, ranging as high as 25% in Switzerland and 20% in
Netherlands'. By improving efficiency of procurement spend, countries across the world have achieved cost
savings and reduced deficit. Public procurement spend has been instrumental in realizing larger government
objectives such as generating employment opportunities, improving domestic production, enhancing private

sector participation and scaling up SMEs.

7 Supreme Council for Planning and Development

& Analysis of the SMESs' participation in public procurement and the measures to support it, European Commission
? Procuring Firm Growth: The Effects of Government Purchases on Firm Dynamics, 2016

10 World Bank, 2018

11 World Bank, 2018
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Kuwait’s public procurement spend (including goods and services and capital expenditure) constitutes about 26%
of its total expenditure and equals 13.4% of its GDP'2. Given the large size of public procurement in Kuwait and
the government’s constrained spending ability because of volatile oil prices, increasing efficiency in procurement
and leveraging avenues like Public-Private Partnership (PPP) programs could multiply economic benefits of public
procurement in terms of faster growth of non-oil sectors and creation of jobs through improved private sector and

SME participation®.

Figure 3.9: Public Procurement as % of GDP
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Source: Ministry of Finance, CSB, Open Contracting Partnership; Latest Available Data

12 Ministry of Finance (MoF), Central Statistical Bureau; Data as of FY 2019/20; Non-current assets considered to be capital expenditure; Based on expenditure of ministries in MoF's final accounts
13 IMF
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Procurement System in Kuwait
Figure 3.10: Public Procurement System in Kuwait
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The Public Tenders law is applied on the following entities:

Table 3.4: Entities that fall under purview of Public Tenders Law

Ministry

Ministry Companies Authority

Government
Departments

Government
Institutions

General
Secretariat of

Central Agency

Ministry of the Supreme KPC and its Public Authority  National Guard for Public
Information Council for subsidiaries for Minors Affairs Club

. Tenders

Planning and
Development
Ministry of Kuwait Investment Puflz)l;cHA(\)uJSk;zglty Kuwait
E i Authori Municipali
ducation uthority Welfare unicipality
Ministry of Environment Kuwait E;EL?S@Z;Z:?
Interior Public Authority Credit Bank
Department
The Public
Ministry of Authority for Central Bank
Health Applied Education of Kuwait
and Training
Mlnlstry of Public Authority 7 akat House
Finance for Sport
Ministry of Public Authority
Justice for Industry
Ministry of
PACI
Defense
Ministry of
INIStry Capital Markets

Commerce Authority
& Industry
Ministry of
Public Works KAPP
Ministry of
Awqaf and

Islamic Affairs

The private sector does not follow CAPTs' laws and can work directly with any entity. However, they can announce

for tenders on their website and mention their way of evaluating.
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Steps to increase SME Participation and Current Challenges

In 2019, anew law was introduced (74), where certain changes were made to encourage SME participation.
The priority in evaluating proposals is provided to SMEs that are registered in the National Fund SMEs list.
In addition, arepresentation from SME joins the CAPT committee members in evaluating the projects. The
law also exempted SME from payments that they may incur to purchase the tender document. The aim of

this change is to provide increased opportunities to SMEs in order to build their business and reputation.

SMEs constitute large proportion of enterprises but only a small portion of them acts as suppliers to
government projects. There are several barriers for SME participation in public procurement due to their
small scale of operations, low administrative capacity, and constrained financial and technical capabilities.
Additionally, inadequate opportunities for buyer-seller interactions in the form of events and exhibitions;
time, cost and effort required for tendering process hinders SMEs from actively participating in public

procurement process.

Some measures that are currently in progress to improve SME participation are Kuwait Industries Union’s
platform to showcase local companies’ products and Kuwait Economic Society’s plans to coordinate with
CAPT on introduction of platform for direct purchases (values less than KD75,000) that would encourage

SME participation.

Table 3.5: Gap Analysis of Kuwait’s Public Procurement

Areas Status

» No consultation between procuring entity and private sector for needs

assessment.
Needs Assessment, Call for

Tender, and Bid Preparation » No internal market analysis guidelines during market research phase.

» No time frame in place for procuring entity to address bidders’ queries.

Bid Opening, Evaluation, »  Unsuccessful bidders are not notified and debriefed.

and Award
Content and Management »  Purchasing entity does not have the obligation to inform the other bidders
of Procurement Contract about any post-award contract variations.

»  Thereis no centralized institution that can consider cases of waivers for

Performance Guarantee . . .
special cases in terms of payment of performance guarantees (like SMEs).

Payment of Suppliers »  No minimum timeframe for the purchasing entity to process payment.

Source: World Bank - Ease of Doing Business Report 2020
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Section 4

GCC Country Comparison of
Procurement Process

| Countries around the world adopt different procurement systems and practices. These vary
_LI r in terms of their efficiency, transparency and credibility. An analysis of the performance of

| | Kuwait and its GCC peers across various aspects of procurement and how top performers
have fared offers insight into the current status and the road ahead for Kuwait’s public

procurement system. The comparison is across four broad pillars:
»  Features of the procurement process,

»  Complaint mechanism,

»  Time taken for procurement and

» E-procurement®

( )
? Procurement System ?

( Features of the ] ( Complaint Time taken for ] ( ]

Procurement . E-Procurement
Mechanism procurement
Process

Needs Assessment, Complaint Timeto
Call for Tender and Mechanism - Pre-award:
Bid Preparation Pre-Award GCC Comparison

Bid Submission Complaint Time to
Mechanism - Post-Award:
Bid Opening, Post-Award GCC Comparison

Evaluation and
Award

Content and
Management
of Procurement
contract

Performance
Guarantee

Payment of
Suppliers

Source: World Bank, Marmore Research

14 Based on World Bank'’s Assessment - Benchmarking Public Procurement, 2017; Doing Business, 2020
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A. Shortfalls in Kuwait Procurement Process- A GCC Comparison

This section provides data and analysis for Kuwait vis-a-vis other GCC countries regarding public procurement
environment that affect the ability of private sector companies to do business with the governments in these
countries. The report draws on comparable data across two thematic pillars: the procurement process, from the
assessment of needs to the implementation of the procurement contract; and public procurement complaint
review mechanisms. The data is taken from a World Bank Report Benchmarking Public Procurement by World

Bank that builds on the World Bank Group Doing Business methodology.

The datareveal the magnitude of the challenge that Kuwait together with other GCC countries face in establishing

legal and regulatory environments that enhance efficient and transparent public procurement markets.

The public procurement indicators that are provided here will generate measures that can help support national
priorities and help the economy to strengthen its procurement systems and ultimately achieve sustainable
development results. The data will also help the economy to promote private sector competition by taking
cognizance of the constraints to competition in public procurement. These indicators measure aspects that are
relevant to improving the ease with which companies can do business with governments: access to electronic
procurement, bid security, payment delays, incentives for small and medium-size enterprises and complaint

mechanismes.
i. Needs Assessment, Call for Tender and Preparation of Bid

Needs assessment through consultations between the procuring entity and the potential suppliers plays an
importantrole for identifying, defining and specifying the procurements needs in a complete manner and hence this
is the first major step in the procurement process. Internal market analysis guidelines during the market research
phase by the government procurement agency will help hit the nail on the head for needs identification and is
therefore the next import element in this step. Open tendering the next element becomes important for fostering

wider participation in the bidding and fostering healthy competition that will ensure efficiencies in procurement.

Informing the bidders at the bid calling stage about aspects like technical and financial qualifications, grounds for
exclusion of bidders, amount and form of bid security, criteria against which bids will be evaluated, methods that
will be used to assess bids, main terms and conditions of the contract, payment schedule under the procurement
contract all go long way in informing the suppliers fully about the bid and the transparency can boost wider bid
participation, seriousness of the bids, completeness and accuracy of the bids and confidence in the fairness of the
procurement entity. Possibility of bidders to ask questions, time frame within which questions will answered, and
sharing answers to questions of other bidders to all the bidders will also make the bidders to better prepare the
bids and understand the nuances of the contract by all the bidders. Accessibility of tenders free of cost is important

for wider participation in bidding and better competition with the attendant price and efficiency benefits.
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Unlike many other less developed countries Kuwait and other GCC countries have established on-line portal
dedicated to public procurement that are not interactive but provide information access. This helps reduce
disparities in information or information asymmetries that may give some parties an unfair advantage, though the

amount of information published on these portals differs across the countries.

In this stage of Procurement process, Kuwait ranks second to Bahrain within the GCC but is well behind Russia
and United States. Unlike Kuwait, U.S. & Russia provide for consultations between procuring entity and private
sector for needs assessment (which no doubt requires a greater level of understanding and maturity with both
the procurer and supplier in addressing the procurement needs). Russia and U.S. also provide internal market
analysis guidelines during market research phase. Also, Kuwait unlike Russia, U.S. and Bahrain does not provide a
time frame for procuring entity to address bidders’ questions. On all aspects Kuwait's procurement systems in this

category are better compared to those of Saudi Arabia, UAE, Qatar and Oman.
ii. Bid Submission

The first indicator relevant in this step is the requirement of the suppliers to register with the government. This
is recommended as some basic requirements or compliances by the suppliers about participation in government
procurement can be verified at this stage making the subsequent bid processing easier and faster. The next factor
is allowing foreign firms to participate in the bidding as it can enhance competition in the bidding process both
about scope and price and also facilitate state of the art technologies and practices into the country from firms
originating from developed countries. Benefits to local firms can be ensured by stipulating foreign firms to engage
local firms in subcontracting wherever feasible. Next is the stipulation of a minimum time for bid submission that

will ensure greater efficiency and due diligence.

Method of submission is a very important element next in the Bid Submission process. Allowing submission of
bids in electronic form will result in lower transaction costs for bidders. Permission to submit offers via e-mail
or through an electronic platform also prevents bids from not getting lost in transit, which may occur when they
are sent by say courier. The electronic means will also help save in transportation and shipping costs for bidders
since the bidder does not need to be personally travelling to present their offers at the procuring entity’s office
or send them by regular mail. However, the submission of bids through electronic means may vary depending on
what is being procured. For example, in Chile, the electronic submission of bids is the norm for the procurement of
goods but not for the procurement of projects. In 13 economies, including Canada, Iceland, Togo, and Uruguay, the
only electronic channel available for bidders to submit their bids is via e-mail. In Brazil, Estonia, Indonesia, Kyrgyz
Republic, and 52 other economies, the electronic bid submission can be carried only via an electronic platform and

not by email.

Next is the matter of Bid Security. A bidding entity is often required to provide bid security, either in the form of
cash deposit or abank or insurance guarantee. The purpose behind bid security deposits is to see that genuineness

or seriousness of the offer. They penalize and hence ensure that bidders do not withdraw their bids from the
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procurement process in an untimely manner. The government procuring entity holds the security deposit until the
procurement contract is signed, after which all deposits are returned to the bidders. Bid security thus helps avoid
the unnecessary use of resources by the government procuring entity. The indicators in this category of regulatory
norms assess the legal framework for bid security, the amount and the time for the procuring entity to return the
deposit. However, for bid security to fulfil its purpose and not act as a deterrent to companies it should be regulated
and should be of areasonable amount. A bid security that is too high can prohibit companies with limited resources
from participating in the public procurement tenders bidding. To prevent this from occurring the maximum amount
that procuring entities can request as bid security should not be left to their discretion. It should be regulated by
law to prevent excessive amounts being stipulated and guarantee equal treatment. The timeframe for purchasing
entities to return a deposit, as well as the decision to cash it, should also be regulated. Most economies have bid

security and performance guarantee requirements, but they do not always regulate them.

Kuwait scores well in this process and is better than all the GCC countries except for UAE, which is on equal
footing. Kuwait provides registration of suppliers with government like in the case of UAE. It also permits foreign
firms to bid which is the case across entire GCC. However, unlike UAE, Kuwait does not have a minimum time for
bid submission. While Kuwait offers the flexibility to provide a Bank Guarantee or Insurance guarantee, it has the
draw back that it does not have electronic or email submission of the Bids by the suppliers unlike UAE, which allows
Email/ electronic submission. Further, in Kuwait there is no standard as to the size of Bid Security and is left to the

discretion of the government procuring entity.

Further Kuwait though among the best among the GCC countries, falls short of economies like Singapore that
have no requirement of Bid Security. Doing away with bid security could aid SMEs to actively bid for various

procurement projects.
Bid Opening, Evaluation and Reward

Transparency and integrity of the Procurement process is a key pillar of the modern national procurement systems
and hence publicly disclosed bid opening sessions are a step in this direction. In addition, transparency of the
evaluation criteria namely price and other qualitative elements for bid awards is essential for a recommended
procurement process to be perfect. Such procedures instil the required confidence in the fairness of the bid calling
and evaluating process. Another important aspect of the process is the feedback to the unsuccessful bidders that
will reinforce the fairness of the process as well as provide a mechanism for the future bidding to be on improved
levels of competitiveness given that the unsuccessful bidders become aware of their weaknesses and drawbacks
that will guide them provide better bids in the future procurement opportunities. Model contracts with standard
clauses when adopted in the bidding process again go a long way in providing equal opportunity to the smaller
bidders like the SMEs who are relatively less experienced in the public procurement process and who cannot

deploy exhaustive and expensive human and soft resources in the preparation and submission of the bids.
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Kuwaiti Public Procurement process can introduce more improvements in this part of the procurement process as
its practices are behind UAE and Oman and comparable to that of Qatar. CAPT in Kuwait allows electronic opening
of bids at least in some instances as is the case with UAE and Oman. It allows bidders or their representatives to
be present at the time of bid opening to provide for greater level of transparency in the procurement process. Like
UAE, it should also introduce the practice of sending minutes of the opening session at least electronically to all
the bidders that will give a boost to the fairness and transparency of the procurement process. Similarly, like UAE
and Oman it should have a practice of communicating the tender results to the unsuccessful bidders, as feedback
is an important element for enhancing the overall competitiveness of the bidding process at least in the future.
Kuwait scores over UAE in providing a model contract with standard clauses. It also scores over Oman in providing
unsuccessful bidders an opportunity to obtain feedback on reasons for not winning, though automatic feedback

without a request would be more recommendable.
iii. Content and management of procurement contract

First in this stage is whether the winning bidders can sign the procurement contract through an online platform,
which is possible only in case the country adopts an advanced e procurement system. If permitted this will ease
the process of contract execution considerably and save expenses required for this purpose. Next is the matter
of renegotiation of contract terms whether it is the price, timeframe for delivery or financial aspects once the
procurement contract is awarded and before it is signed. Renegotiation is not adesirable phenomenon and reflects
adeficiency in procurement specification before the bids are called for. Renegotiation either due to design changes
or other valid reasons generally result in an increase in price which is not desirable from a public good view point
as well as from the perspective of competitors who were unsuccessful in the first stage. Third are the procedures
to follow for contract variations once the contract is signed. It is equitable and fair if the purchasing entity has the
obligation to inform post contract variations to other bidders and that too publish such variations, both of which
if done will enhance the transparency of the process and credibility of the government procurer and will provide
an opportunity for the unsuccessful bidders to contest the implications of the variations. Such a practice will also
enforce discipline on the government procurer to keep the variations to the bare minimum considered essential

and necessary.

The fourth factor is whether the procuring entity can unilaterally modify the contract during the implementation
phase. This is of paramount importance for the trust of the suppliers in the government procurement process,
preventionof governmenthighhandednessinprocurement process andfor afairand justtreatmentofthe suppliers
by the sovereign. Next is the matter of spelling out the procedures clearly for the acceptance of completion of
works that also is important for a fair and just administration of the procurement process. Last factor in this step
is specific procedures for termination of the contract to be established, again a very important factor for instilling
confidence of the suppliers or contractors that they will be provided a fair and just treatment in their contractual

relationship with the all-powerful sovereign government procurement entity.
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In the GCC, Kuwait ranks third in this process behind UAE and Oman and equal to that of Saudi Arabia. Kuwait
has a positive feature of not allowing any renegotiation of the contract terms and features once it is awarded.
It also specifies the specific procedures to follow for contract variations once the contract is signed. It also has
specific procedures for acceptance of the completion of works. An area for improvement for Kuwait is to revisit
its unilateral commitment to modify a contract during its implementation. This right does not exist in the case of
UAE and will go a long way in boosting the confidence of the bidding entities that a fair and just treatment will be
followed in the contract implementation. In addition, like Oman, Kuwait can also provide the basis for termination
of the contract to be based exclusively on the procurement contract without the additional need to refer to its legal
framework for enabling a simple, fair and easily understood dispute resolution mechanism. Kazakhstan scores high
on this factor the highest for any economy and its strength lies in addition to what UAE is doing but also allowing
winning bidder to sign the procurement contract through an online platform. In addition, it follows the practice
of publishing all the contract variations that automatically takes care of informing all the bidders of post contract

variations in addition to the various other stakeholders in the process.
iv. Performance Guarantee

The first factor for this is the requirement of the supplier to provide performance guarantee deposit that will be
forfeited by the supplier in case they fail to complete the supply to the requirements and terms of the procurement
contract. Thisis almost universal as it may be a means to protect the interests of the purchasing entity from failures
due to supplier incapacity and incompetence. The next indicator is the amount of performance guarantee deposit
that is required to be provided which is provided as a percentage of the contract value. The size of the guarantee
must be fixed judiciously as a large amount will make several smaller and newer suppliers from participating in the

bid while too small an amount will open the door to inefficient and incompetent suppliers to bid for the contract.

Next factor is whether the suppliers have a choice to exercise on the form of performance guarantee or if they are
required to provide the performance strictly in the form specified by the government procurement entity. The
forms of performance guarantee can therefore be in one or more forms based on the rule in this regard. Only one
form of guarantee could close the doors to some of the potential suppliers who cannot meet the stipulated form of
guarantee while flexibility will encourage a greater number of suppliers to participate in the bid making the bidding

more competitive.

Thirdly, once the contract is successfully completed to the terms and conditions specified in the contract, the
performance guarantee is required to be returned to the supplier. Countries differ in whether they have a specified
time frame for returning the performance guarantee and the performance deposit and the actual time in which they
return the deposit. Greater transparency in this regard will instil confidence among the suppliers of the fairness of

the procurement process.
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Lastly, countries differ in specifying the circumstances under which the government procurer collects the
performance guarantee and retain the performance guarantee deposit. This again will speak of the transparency
of the procurement process and instil confidence in the fairness of the process and bring in wider participation
and enhanced competition. Lastly, some countries have a separate entity to oversee the decision to withhold the
performance guarantee and this is seen as a measure to ensure just and fair implementation of the procurement

contract.

A cross comparison with the GCC countries shows that Kuwait can improve its procurements process in seeking
performance guarantee and it scores lower than Saudi Arabia and Qatar in this regard. Kuwait and all GCC
countries require a performance guarantee to be furnished by the suppliers. All of them require the performance
guarantee as a percentage of contract value. None of them provides any choice to the suppliers in the form of the
performance guarantee, which is considered a restrictive practice that deprives some suppliers of the ability to
participate. Kuwait though it does not provide any choice, it gives the flexibility to provide the guarantee in one
of the three stipulated forms which is better than its other GCC partners. Kuwait also specifies a time frame for
returning the guarantee like Saudi and Qatar. Kuwait also specifies the circumstances under which the guarantee
will be withheld. However, Kuwait has no separate entity to oversee decision for guarantee withholding unlike
Saudi Arabia and Qatar and can therefore work towards overcoming this deficiency. Bulgaria that scores very high
on this step provides flexibility to the suppliers to decide on the form of the performance guarantee and it accepts
Insurance guarantee which is far less burdensome compared to a cash deposit or performance bond. Kuwait can

explore adopting some of these practices to ease the burden of performance guarantee inits procurement process.

Introducing measures that widens choice of performance guarantee instruments such as certified cheque,
certificate of deposit, performance bonds, letter of credit and acceptance of insurance guarantee could thus

provide flexibility to suppliers.
v. Payment of Suppliers

Receiving payments within the stipulated time is essential for efficient performance of businesses. Research has
shown that delays in government payments have a direct impact, especially on SMEs, as they would be forced
to increase borrowings to cover the shortage of cash and deal with stretched working capital cycle. Additionally,
payment delays are found to be correlated with Transparency International’s Corruption Perceptions Index (CPI)°.

The average CPl is higher (indicating less corruption) in economies with shorter payment periods.

Under this aspect, Kuwait lags significantly when compared to its GCC peers. Facilitating payment through an
online platform (UAE), providing a legal timeframe for payment and ensuring quicker payment (KSA) are some of
the best practices implemented by its GCC peers. Provision of an easy, low cost, less bureaucratic and fair payment

process is imperative for greater participation from private sector especially the SMEs.

5 World Bank
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Table 4.1: Payment of Suppliers

Kuwait KSA UAE Qatar Oman Bahrain

Supplier can
request a
payment online No No Yes No No Yes
through an online
platform
Legal timeframe
for the . . . .

. No No time No time No time No time
purchasing . 30

) timeframe frame frame frame frame

entity to process
payment
Time for supplier
to actually Between Between Between Between 91 Between 91 Between 31
receive payment 31and 90 0Oand 30 0and 30 and 180 and 181 and 90
(calendar days)
Interests and/

Iti
or penatties No N/A No No Yes Yes

payable in case of
payment delays

B. Complaint Mechanism

A well-functioning complaint mechanism involves provision to register complaints and an impartial and timely
redressal. A good complaint mechanism instils confidence in the suppliers while ensuring proper conduct by the
procuring entity. Legal prescription on time taken to resolve complaints, assignment of the procuring entity as the
first-tier review body and an independent review authority for second-tier review are some ways to ensure timely

redressal.
Pre-Award Phase

Kuwait has a legal framework to address bidders’ complaints. Complaints could be raised before the award stage.

Table below gives the structure of the Complaints Mechanism across GCC.
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Table 4.2: Structure of the Complaints Mechanisms

Structure of

the Complaints Kuwait Bahrain
Mechanism

Existence

of Legal

framework Yes Yes Yes Yes Yes Yes
on complaints

mechanism

Description Independent No second
of complaints review body Other tier for No pre-award Other Other
mechanism and court pre-award

Choice of

the authority

before which No Yes No No No Yes
filing a

complaint

Source: Benchmarking Public Procurement Report 2017 by World Bank

First Tier Review

In Kuwait, no-cost complaint filing and absence of requirement to prove damage are positive aspects for its

first-tier review. A comparison of First Tier Review across GCC is shown in Table below.
Table 4.3: First Tier Review

Kuwait KSA UAE Qatar Oman Bahrain

During pre-

award stage,

only actual No pre-
Y N Y

bidders have es © es award

standing to

complaint

Yes No

Process to
complain
same for
actual and
prospective
bidders

N/A No Data N/A No pre-award N/A Yes
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Complaining
party has to
prove damage
in order to file
a complaint

No

Yes

No

No pre-
award

No

Yes

Cost tofile
a complaint
before the
first-tier
review body
(USD)*

No Cost

No Cost

No Cost

No pre-award

13

No Cost

Notification to
the procuring
entity if
complaint
filed before
acourtoran
independent
review body

No

N/A

Yes

No pre-award

Yes

No

If yes,
timeframe
(calendar
days)

N/A

N/A

Simultaneously

No pre-award

Simultaneously

N/A

Filing of
complaint
leads to
suspension

No

No

No

No pre-award

Upon request

No

Procuring
entity
required need
toinform
first-tier
review body

No

N/A

Response to
the Client
and Relevant
Documents

No pre-award

Response to
the Client
and Relevant
Documents

No

Time for
first-tier
review body
torender

a decision
(calendar
days)

60

180

No data

No pre-award

53

30

32
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Legal time
limit for
first-ti N -
|rs‘ er Yes Yes No opre Yes Yes
review body award
torender
decision
Remedies
legally Modification, Modification,
granted by - Overturn - No pre-award damages, damages,
the first-tier overturn overturn
review body:
First-tier

iew bod PE's bulleti
reV|.e\.N oay No No No No pre-award No > bulietin
decisions are board

published:

Source: Benchmarking Public Procurement Report 2017 by World Bank

Second Tier Review

In Kuwait, low-cost complaint filing is positive aspect for its second-tier review. Kuwait has higher time limit to

appeal the decision.

Table 4.4: Second Tier Review Process

Kuwait KSA

Legal
framework
stipulates
conditions

to appeal
first-tier
review body’s
decisions

Yes Yes

UAE Qatar

No Second No pre-
Tier award

Oman

Yes

Bahrain

Yes

Time limit
to appeal

(calendar

days)

60 60

No Second Tier

No pre-award

30

30
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Cost to appeal
the decision
before the
second-tier
review body
(USD)*

35

No Cost

No Second
Tier

No pre-
award

130

No cost

Filing of
complaint
leads to
suspension

Upon Request

No

No Second Tier

No pre-award

No

No

Time for the
second-tier
review body
to render

a decision
(calendar
days)

No Data

149

No Second Tier

No pre-award

60

548

Legal time
limit for
second-tier
review body
torender
decision

No

No

No Second Tier

No pre-award

No

No

Remedies
legally
granted by the
second-tier
review body:

Damages;
compensation;
fees

No Second Tier

No pre-award

Modification,
damages,
overturn

Modification,
damages,
overturn

Second-tier
review body
decisions are
published:

No

No

No Second Tier

No pre-award

No

No

34

Source: Benchmarking Public Procurement Report 2017 by World Bank
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Post Award

The post award complaint process in Kuwait is similar to that in Saudi Arabia, Oman and Bahrain. UAE
fares better than its peers by allowing a standstill period of 10 days after decision on bid award. This allows
unsuccessful bidders an opportunity to contest an intended contract award decision before the actual

notification of award.

Table 4.5: Post Award Complaint Mechanism

Kuwait KSA UAE Qatar Oman Bahrain

Process to

complain

same than for Yes Yes Yes No Yes Yes
pre-award

complaints

Standstill
period after
contract
award to
allow filing of
complaints

No No Yes No No No

Standstill
time period
(calendar
days)

N/A N/A 10 N/A N/A N/A

Standstill

period

mandated N/A N/A Yes N/A N/A N/A
in the legal

framework

Source: Benchmarking Public Procurement Report 2017 by World Bank

C. Time Taken for Procurement

The time taken for each step in the procurement process is a good indicator of its efficiency. Kuwait takes shorter
time than most of its GCC peers for contract award, next only to UAE. However, developed countries like Korea
are reported to take as less as 161 days to award a contract!. Most time-consuming phase in Kuwait’s process is

the award phase, which spans from bid opening to notification of award.

16 World Bank, Doing Business 2020
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Table 4.6: Total Time Taken to complete a Procurement Process

(in days) Kuwait KSA UAE Qatar Oman Bahrain
Time to Award 376 400 297 387 464 440
a Contract
Post Bidding
Contract

420 425 315 435 510 255
Management
time
Total 796 825 612 822 974 695

Source: World Bank’s Doing Business 2020 Database

The Time to Award a contract by main activities is given in the Figure below. Kuwait is found to be behind UAE in
the total time to award a contract. Kuwait lags UAE in award step (105 days versus 60 days in the case of UAE),
Signing step (90days versus 28 days), Permits step (?0days versus 30 days). However, Kuwait scores over UAE in

the Bid Submission step (30 days versus 60 days) and commencement of works (60 days versus 90 days).

Figure 4.2: Time taken to award a contract in GCC countries

Advertisement

Prequalification

Modifications of Bid

Bid Security

Bid Submission
Bid Opening

Questions

Award

Signing

Permits

Commencement of Works

0 20 40 60 80 100 120 140 160
Days

m Kuwait m KSA m UAE m Qatar # Oman Bahrain

Source: World Bank’s Doing Business 2020 Database
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In post bidding contract management, considerable time is taken to approve additional works and changing orders
due to specific procedure that need to be followed for contract variations in Kuwait. Additionally, time taken to
resolve disagreements arising out of inspection is also in the higher range in Kuwait. Kuwait falls behind UAE
and Bahrain in the post Bidding Contract Management Time. Kuwait is behind in time taken due to changes in
orders (100 days versus 45 days for UAE and 30 days for Bahrain). Time for additional works is also high (100 days
versus 30 days for UAE and Bahrain), Inspection disagreements (90 days versus 45 days for UAE), Certificate of
Completion (70 days versus 60 days for Bahrain) and Payment (60days versus 45 days for Bahrain)

Figure 4.3: Post Bidding Contract Management Time (Days)

Renegotiation

Changing Orders

Additional Works

Inspection Disagreement

Certificate of Completion

Payment

60 80 100 120 140 160
Days

m Kuwait m KSA m UAE m Qatar # Oman Bahrain

Source: World Bank’s Doing Business 2020 Database

D. e-Procurement

Adoption of e-procurement leads to substantial time savings of the order of 30% in the total procurement process
time and consequent cost savings and makes the entire procurement process more efficient and competitive.
A well-functioning e-procurement portal also facilitates participation of SMEs. There is increasing adoption of
e-procurement with about 97% of the 180 economies analysed as a part of the World Bank’s public procurement
study have one or more online portals dedicated to public procurement®. Within GCC, though all countries host
an e-procurement platform, the services offered are still rudimentary and are yet to encompass many essential

parts of the procurement process.

17 Benchmarking Public Procurement, 2017
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Table 4.7: Current Features of e-Procurement Platforms in GCC

Kuwait KSA UAE Qatar Oman Bahrain
http: .
p:/fwww https:// https://
https:// ashgal.gov.qa/ . .
E-procurement  https://capt. https://www. etendering. etendering.
monafasat. en/Tenders/
platform gov.kw . rta.ae tenderboard. tenderboard.
etimad.sa/ Pages/default.
gov.om/ gov.bh/
aspx
Usage of
More than
e-procurement 50%-75% 50%-75% 25%-50% 25%-50% 25%-50% 5%
platform ?
Usage:
Accessing Yes Yes No No Yes Yes
notices
Usage:
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Section 5

Operational Strategy

The main goal of a public procurement system is to procure high quality goods and
services while ensuring value for money and facilitating private sector growth. Operational
strategies are implementable systems and processes designed to achieve the overall
procurement goals while adhering to the key principles of transparency, integrity, equality,
and competition. These include both technological/digital measures and non-technological
measures. Kuwait’s high level of digital adoption, with a 99.5% internet penetration and
99% social media penetration, is a favourable factor for implementing digital initiatives in
procurement’®. These strategies are aimed at maximizing efficiency of procurement and

increasing participation of the private sector, particularly SMEs.
A. Enhancing e-procurement platform

The total time taken for bidding phase (from advertisement to commencement of works)
is 375 days in Kuwait'. In comparison, of the 205 economies studied by World Bank on
‘Contracting with the Government’, Republic of Korea takes the least time to complete
its bidding phase at 161 days?. A quicker process would ensure better value for money,
encourage higher private participation and improve bank lending for suppliers undertaking
government projects. In general, it is estimated that digitalization of public procurement
could vyield benefits and savings up to 20 percent in cost and 80 percent in time?™. A key
enabler of Republic of Korea's quicker procurement cycle is its integrated e-procurement
system KONEPS.

Kuwait’s current e-procurement system is hosted by Central Agency for Public Tenders
(CAPT). The system features consist of accessing notices and tender documentation,
notifying decisions and accessing award decisions??. Of these, except the feature to access
tender documentation, other e-procurement features are being used in more than 50% of

the contracts?.

18 World Bank, DataReportal

2 World Bank

20 Doing Business 2020, World Bank
21 World Bank

22 Doing Business 2020, World Bank
23 World Bank
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Figure 5.1: Kuwait’s e-procurement system
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Figure 5.2: Details on Bid Awards in Kuwait’s e-Procurement
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The complete benefit of an e-procurement platform could be attained through digitalization of the entire process
chain. With some parts already digitized in Kuwait’s procurement system, digitization of other steps would result in
an e-procurement system that covers the full procurement cycle. This would make way for a transaction-oriented
system from the current information-oriented system. e-procurement systems of Kuwait Oil Company and Kuwait
National Petroleum Corporation provide additional features such as bid submission and could also be used as
reference. Tenders less than KD 75,000 that need not be routed through CAPT could also be encouraged to make

use of the available features of e-procurement system, to facilitate a single-point of reference.

Figure 5.3: Key Stages in Kuwait Public Procurement
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Source: World Bank; Process steps in dark outlined box (maroon color) are currently available in e-procurement system
Figure 5.4: Features that are yet to be offered by Kuwait’s e-procurement platform
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Source: World Bank’s Doing Business 2020 Database
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Case Study: Korea ONline E-Procurement System (KONEPS),
An integrated e-procurement system

KoreaONline E-Procurement System (KONEPS) hasenabledelectronic processingof theentire procurement
cycle. The system has reduced processing time, resulted in transaction cost savings of USD 8billion annually
and has facilitated award of 75.6% of total procurement volume to SMEs?4. KONEPS also aids in minimizing

environmental impact through lesser in-person visits and paperless transactions.

Being a single window system, it had required coordination among multiple entities and a few changes to law
such as compulsory posting of tender notice in KONEPS portal. However, while it had been implemented
in 2002, smaller systems like e-bidding, electronic exchange of procurement documents had preceded
the final integrated system. The system has also been continuously improved post its implementation. A
similar phased, incremental approach to e-procurement system development could be followed in Kuwait,
with each implementation improving public procurement. Korea has also been aiding other countries build
e-procurement systems based on KONEPS.

A salient feature of the integrated system is its back-end linkage. For example, when a supplier registers
with KONEPS, the supporting documents are automatically sourced from entities such as e-certification
agencies, credit rating agencies etc. This saves supplier’s time and effort. Such a linkage would do away with
redundancies in Kuwait’s system such as registration of companies in the importers list of each procuring
entity for buying their tender documents for tenders between KD 3,000-5,000 and resolve issues such as
bidders losing out on an opportunity because of not being registered in the importers list of a particular
entity.

24 UNCTAD
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Figure 5.5: Organizations linked with KONEPS
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Figure 5.6: Features supported by some e-procurement functions
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Table 5.1: Services for Different Stakeholders

KONEPS System

KONEPS System

KONEPS System

Harnessing Value through Procurement Transformation

KONEPS System
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KONEPS System

KONEPS System

KONEPS System

KONEPS System
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Source: Public Procurement Service, Korea

The platform was designed to be used by individual government entities to conduct their own procurement in

addition to those transactions that were required to be routed through Public Procurement Service. The salient

features of the system include,

o One-time registration to participate in bids of government entities

e e-Bidding, e-Contracting and e-Payment

o Certificates obtained directly from relevant authorities without supplier’s intervention

o Fingerprint Recognition feature in e-Bidding system which ensures that a bidder can bid for only for one

company and prevents unlawful bidding

e Bidding process through smart phones

o Government goods management is digitally undertaken using RFID technology
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In GCC, Saudi Arabia’s digital portal Etimad offers e-procurement services. It provides features such as,

Online purchase and submission of tenders
Registration of financial claims by private sector players
Direct procurement

Budget services between government entities and the Ministry of Finance

Other features that could be included to improve Kuwait’s e-procurement system are,

Currently, bidders could ask questions only during the pre-meeting period. A helpdesk to address queries
of bidders over the course of the procurement process would enhance participation. Kuwait's oil companies

provide a contact person who addresses bidders’ queries.

In Bahrain, pre-meeting is mandatory and a contact person is appointed to answer queries on reasons for losing
out on a bid. Adigital version in this context is being adopted by Digipolis, Belgium wherein when the procurer
records the result of the award in the CRM platform, it automatically sends award and non-award letters to all

participating vendors.

There could be an option to post messages online in public domain/ reach out privately to clarify queries. If
some of them are common, they could subsequently be added to the FAQ section pertaining to the project.

Chat bots or virtual assistants could also be used to automate the process.

Option to check status of atender, such as tender to be opened, financial evaluation, cancelled etc., would keep

the bidder informed and provide transparency.
Live web-cast of bid-opening process.

Information board to display direct orders and reasoning for the same to improve transparency.

Case Study: Process Automation in Public Procurement - Finland

Palkeet, the financial and human resources shared services centre for the various departments in the Finnish
Government, processes 1.4 million purchase invoices in addition to multiple other documents. As many
of the supporting manual processes were time-consuming and tedious, the agency decided to implement
robotic process automation. In all, it has automated 70 different processes using 26 bots over a span of 5
years. This had included automation of procurement process by using a bot to processes purchase invoices
and another bot to maintain the supplier register. In the processing of over 1 million invoices, the bot had
saved 3374 working hours and had increased efficiency by 35%. It was able to resolve 72% of the invoices,
while others were flagged to the service team. In supplier registry maintenance, 260 work hours had been

saved in adding and maintaining 14678 vendors at a resolution rate of 78%.
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Process flow of Purchase Invoice Processing by the Bot
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B. e-Marketplace for purchase of goods and services

In Kuwait, purchase of goods and services account for 15% of total expenditure and 63% of total expenditure
excluding salaries and subsidies for FY2019-20%°. These are purchased across government departments. But
purchases in smaller quantities lose the benefits of economies of scale and thousands of small transactions make

them vulnerable to malpractices as they are difficult to monitor.

Kuwait SME’s gross value added is at 71% in wholesale and retail trade and 2.1% in manufacturing sector?é. Given
the sizeable portion of government expenditure on purchase of goods and service and presence of SMEs in sectors
such as wholesale and retail trade and manufacturing, an e-market place to buy and sell goods and services would

be beneficial to both the government and the SMEs.

An e-market place would provide the government access to multiple sellers and would aid in making an informed
decision in direct orders, instead of communicating with only one entity. A log of such purchases could also be

made available for public view, increasing transparency in the process. By registering in the portal and uploading

25 Final Accounts, Ministry of Finance
26 Establishment Survey 2018, Kuwait CSB
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their product catalogue, SMEs ensure their participation in direct orders and this would address the concern of
them not being aware of such direct orders. The purchases log would also help the SMEs in understanding why
their product/ service was availed from an alternate seller, making a self-assessment of their product, pricing etc.

and implement improvements.

To improve the system’s benefits, due diligence of SMEs at the time of registration and frequent quality check of
goods and services offered could instil greater confidence for increased procurement and participation via the
government portal. The portal registration could be kept simple and along with frequent quality checks could be
used as a proxy for national registration, which is perceived to be difficult for SMEs due to its many requirements.
Further, various departments of the government and public sector could be mandated to procure a set value of

their requirements from the proposed online marketplace to encourage its adoption and usage.

Case Study: India’s Government e-Market (GeM)

India’'s Government e-Market (GeM) is an example of this facility. The e-market place facilitates government’s
purchase of IT systems, automobiles, appliance etc. directly from the sellers. Through the portal, government
entities could purchase directly up to a threshold limit and could call for bids if trade value is above the
threshold. Sellers are verified following registration. They are exempt from verification if they satisfy certain
criteriasuch as holding a valid license. Once verified, they can upload their product catalogue and would also

be eligible to participate in bids.

The portal’s features include,

e Demand Aggregation that allows buyers (primary user) to aggregate demand across buying teams.
e Bunching/bundling of multiple orders

e Online bid submission and payment

e Proof of non-availability of sufficient competition or unsupported good/service could be generated for

the buyer to purchase the particular product outside GeM

o Auto-generationof contract based on specified technical parameters and the details chosen by the buyer

such as delivery period and delivery terms.

e Decision support for buyers through system driven evaluation of bids, tools to ascertain price

reasonability, audit trail etc.

Facility to raise incidents in case of deviation, viewing of seller details, rating buyers and sellers detailed

FAQs and handbook are other user-friendly features of this portal.

In GeM, participation of SMEs is encouraged through measures such as relaxation of the requirement on
experience in selling to the government. Of the total order value transacted through this portal, transactions
with SMEs constitute 58.06%.
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In Kuwait, K-companies require SMEs to have completed at least three purchase requests or three service

orders as required previous experience. As is evident from GeM, relaxations of such requirements could aid

in better SME participation.

GeMisreported to have brought down the delivery time from 30-60 days earlier to 10-15 days. The average

prices on GeM are claimed to be lower by at least 15-20% and by providing demand aggregation for most of

the common use goods and services, expected annual savings is at USD 5.5mn per annum.

Figure 5.7: Product Listing

Desktop Computers

HPFC AMD Ryzen 3 22006 4 GBS
500 GB HDDY ...

Sl QIR
& W i W é‘:u_i' T T
Erarmsd: HPC

Bl Ty Per COngpgnede!

47, 500.00 1% OFF

Source: GeM Portal

50

[

SPECTRA Intel Core iS5 3400 8
GBS 1000 GB ..

Seller: Aeisllens

Brand: e RS
M. Q0. T Lol il &

T 76, 000, 0D 2% OFF

L .

acxxel iatel Carg i3 9100 4 GRS
1000 GB HDOW _..

el DELA
wwwr o QIR
Brand: sooiel

Ralaf. . PET LONAg e

T 44.000.00 2 O

acxxel Intel Core i5 10400 B
GBS 1000 GE ..

Sl CHEM
i e i £ o 1

Bfamd” SO0es

M OOy Per COAfgnes: 5

T 54, 000,00

Marmore



Harnessing Value through Procurement Transformation

Figure 5.8: Bidding List
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Figure 5.9: Support Desk
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C. Blockchain Technology

Popular for its use in cryptocurrency, blockchain technology’s application in different areas is being widely studied.
Features such as immutability, smart contract, usage of cryptographic techniques in data storage etc. provide a

form of digital trust, rendering it to public procurement.

In Kuwait, this technology could be useful in reducing time gap between contract award and signing, enabling

quicker payments to suppliers and improving overall reliability and transparency of the procurement process.

Blockchain is a distributed database system wherein each database/node in the network stores a complete record
of the transactions. In each node, the information is stored in blocks with each block linked to both its predecessor

and successor blocks. Security of the information is ensured through hashing technique and digital signature?’.
The key features of blockchain are,

¢ Verification of new transactions through consensus building among nodes, hashing of transactions and digital

signature ensure an authentic and trust worthy system.

e |Ifatransactionrecordischangedinonenode, it generatesanew signature and a hash, making it easy to identify
the source of tampering. This makes data in ablockchainimmutable as changingdatain all the database systems

in a network at the same time would require enormous computing power.
e Asallusers of the blockchain would be able to view all the transactions, it promotes transparency.

e Smart contract, whichis a set of code that executes on its own when the specified conditions are fulfilled can be

also stored and executed in a blockchain.

However, its implementation in public procurement is relatively nascent. Some use-cases for blockchain in public

procurement based on proof of concept and pilot studies conducted by various organizations are listed below,?®

e Once a tender notice is stored as part of the blockchain, it cannot be modified to favour a bidder. Similarly,
encrypted bid offers once submitted cannot be tampered by a third party. By using an encrypted version of a

vendor’s ID, anonymity could be maintained in bid submission and evaluation.

e Once a supplier is verified, a common record of supporting documents is available in the blockchain, which
could then be accessed by different public sector entities. This does away with the need for each procuring

entity to verify supplier information.

e Bid evaluation could be modelled as a smart contract and the code can be used to automatically evaluate bids
against the pre-coded tender requirements. This enables objectivity and uniformity in the bid evaluation step.
This would also reduce the conflicts post contract award and reduce the time gap between contract award and

signing, whichis currently at 90 days in Kuwait.

27 Hashing generates a unique output of alphanumeric text for a given input list of transactions
28 WEF Transparency Project, University of London, US General Services Administration
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e Time takenfor payouts is at about 60 days in Kuwait. While it is in the lower range compared to its GCC peers,
countries such as Republic of Korea and Finland take about 7 days and 21 days respectively. Smart contracts
couldbeusedtorelease payments automatically once certainconditions are met. This would reduce transaction
costs and quick payment processing, without involvement on intermediaries. This could be particularly useful
for SMEs as prompt payments would help them maintain healthy liquidity levels. Limitation of smart contract in

this use case is that they would not be of much value if criteria to be met are complex and subjective.

e Smart Contracts could also be used in assessment of financial health of supplier by comparing their financial

information to industry standards.

Case Study: Linking Blockchain to legacy systems and automated procurement functions -
Department of Health and Human Services (HHS), U.S.

Human and Health Services (HHS) has multiple legacy contract writing systems. This siloed storage hinders
information sharing and analysis. To facilitate a single record of all transactions, a data lake running on
blockchain was envisioned. Additionally, as the procurement process was pre-dominantly paper based,
micro-services were proposed to be implemented on top of the blockchain to automate the procurement

functions.

The system, HHS Accelerate, supports features such as analysis of historical prices for goods, viewing profile
and past transactions with a vendor, evaluation of vendor performance, recommendation of contract clauses
based on requirements provided etc. Data stored on the blockchain serves as a reliable backbone for these
functions. As the system was built on top of legacy systems, it was developed incrementally in order to
reduce risk and cost of solution. Inputs and feedback were sought from the HHS workforce periodically

during system design and development.

The total cost of HHS Accelerate is estimated at USD 34.7million over 5 years and is expected to save USD
256million dollars over 5 years. Inits initial run, Accelerate had performed cluster analysis on last 10 years
data. Insights drawn from this analysis had shed light on price discrepancies across its portfolio. Based on

this, HHS was able to save USD 30million over 5 years on a single deal.
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Blockchain could also be implemented for a particular part of an e-procurement system. Yeongdeungpo-gu District
Office in Republic of Korea has deployed blockchain as part of its bid evaluation system to make them tamper proof
and transparent. The evaluation scores awarded by the members of the bid evaluation committee are encrypted
and stored along with timestamp in a private blockchain. Other stakeholders such as vendors and auditors would

be able to view the scores.

Since blockchain’s adoption in public procurement is in early stages and its implementation would involve
considerable effort and cost, fitment test, development of use case, prototyping and evaluation of results should

be done before deciding on its full-scale implementation.
D. Training Programs and Capacity Building

Professionalizing public procurement process is a key step towards improving its efficiency. This would involve
creation of skilled procurement practitioners and informed stakeholders. This could be achieved through training

programs and stakeholder sensitization sessions.

The skill level of managers in procuring entities in Kuwait could be augmented through upskilling. Introducing public
procurement practitioner as a formal role through professional training would promote it as a career opportunity
while also professionalizing it. Designing a skill development program would require careful assessment of
questions such as procurement goals, areas that would require trained professionals, existing skill gaps, cost
consideration, availability of funding etc. Given its importance, organizations such as the World Bank, UNDP etc.

also offer certification courses in public procurement.

Training and capacity building activities with special focus on SMEs are also undertaken by countries. For example,
inclusion of SMEs in public procurement is covered as topic in the accreditation test for procurement professionals
in Chile.

Case Study: Strengthening the professionalism of workforce in Norway

Assessment of Norway’s public procurement systems revealed that contracting authorities generally suffer
from a lack of human resources and capacity. While the public sector, in general, struggled with recruitment
and retention of staff, procurement function, in particular, was affected by lack of attractiveness and low

competence of personnel leading to inefficient procurement and high transaction costs.

To overcome these challenges and professionalize public procurement, Agency for Public Management and
eGovernment (Difi) - the central professional body for modernisation and restricting of the public sector

came up a variety of solutions.

To address the need for a higher level of professionalization among contracting authorities, Difi teamed
up with domestic universities, contracting authorities, and trade organisations to establish the ‘Public
Procurement Academy’. The academy offers comprehensive training and education programme (Bachelors,

Masters, and PhD degrees) in public procurement covering various subjects such as economy, law, project
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management, market analysis, negotiation skills, stakeholder dialogue, innovation, corporate and social
responsibility. The academy operates with the objective of creating future procurement professionals and
it aims to act as a knowledge bridge between academia and industry. A certification scheme that allows for
formal recognition of procurement knowledge and skills acquired by professionals through practice and
experience was also subsequently launched.

Source: European Commission

Tackling the professionalization of public procurement is a comprehensive process. Contracting authorities face
different challenges and would need customized solutions. Development of knowledge networks, encouraging
exchange of ideas and best practices among practitioners could pave for professionalization of the industry.
Recognition of skills and expertise acquired either through experience or education could enable widening the

professionalization of the profession.
E. Assessment and Building of SME capabilities

A research on SMEs in Ireland has divided the capability that influences their prospects in public procurement
into two aspects - relational capability and procedural capability.?” Relational capability is a firm’s ability to
communicate and engage with public buyers. Procedural capability refers to firm’s ability to handle the technical

and administrative elements of tendering.

Training programs and information events to keep suppliers informed of opportunities and procedures in public
procurement aid in building procedural capability. This could be used to address issues such as difficulties faced
by Kuwait SMEs in dealing with documents such as TOR (Terms of Reference) and RFQ (Request for Quotation).

Informational videos and online forums could also be used to improve procedural capability.

Relational capability could be improved by facilitating meetings between public sector buyers and SMEs. These
meetings could provide anopportunity for SMEs to showcase their capability or to seek feedback onanunsuccessful
bid participation. Other measures to improve SME capability include partnering with non-public bodies that focus

on business development, trade shows and supplier events.

A SME’s success in public procurement depends on its organizational capability. An assessment of this aspect
would help in understanding their current capability and the gap to be scaled to win public sector bids. This could
be done through standard assessment surveys. A rating system based on periodic assessments would showcase
current level of capability while providing impetus for the SMEs to improve their capability. This assessment could
then be followed up with targeted training programs or policy measures. Tender announcements could also be
made by specifying the star-rating required for a particular task. Such ratings also provide credibility and could be
used as proxy for requirements such as Watani registration or years of experience required to participate in public

procurement.

2% Anthony Flynn and Paul Davis, Investigating the effect of tendering capabilities on SME activity and performance in public contract competitions
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Case Study: SME Competitiveness Rating for Enhancement (SCORE), Malaysia

SCORE is a diagnostic tool developed by the SME Corporation of Malaysia (SME Corp). It assesses SMEs

based on seven criteria - financial strength, business performance, human resource, technology acquisition

and adoption, certification and market presence. It also uses industry-specific models for evaluation.

SCORE Rating Process
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Assistance and training programmes are tailored based on the SCORE rating. For example, a company with

3-star rating is provided access to development programmes while those with 5-star rating are provided

access to government-linked companies, large companies, export development corporation etc.

F. Standardizing Procurement Documentation and Process

In Kuwait, tender documents are prepared by the relevant authority. Instances of lack of clarity or inadequate
information coverage could deter private sector participation or lead to submission of inaccurate quotes by bidders.
Standardized tender documents and templates with required fields could serve as a prompt to the procuring entity
to provide clear and comprehensive information. This would enable both novices and experienced professional to
handle procurement efficiently. Additionally, standardized versions of common clauses would aid in quicker and
easier document preparation. Such standardization would also reduce the time and effort spent by the supplier on
understanding the document. An improved approach would be the implementation of an I'T solution that gathers

information from the user through questions and prepares the tender document.

Setting procurment standards also aid in improving public procurement. They serve as a uniform benchmark of

best practices for all entities, encouraging them to achieve higher procurement efficiency. Setting procurement

standards provides clarity on the expected quality in the procurement process.
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Case Study: National Health Service (NHS) Procurement and Commercial Standards,
Department of Health, U.K

The NHS Procurement & Commercial Standards cover six domains - Strategy & Organization, People &

Skills, Strategic Procurement, Supply Chain, Data Systems and Performance Management, and Policies &

Procedures.

Under each domain, specific criteria are to be met by the organizations under NHS. Each criterion has three

levels that reflect the capability level of the organization. The evaluation involves both evidence-based self-

assessment and peer reviews.

Level 2 Procurement

Level 1 Procurement and

Supplies Focus Level

& Commercial Activity

(Organisation-wide)

KONEPS System

Contract and
Supplier
Management

Database of °
contracts managed by
procurement team,
flagged for renewals

with action plan.

Identifying
opportunities

to pursue
through contract
management.

Basic contract
management
processes
implemented with key
suppliers.

Well-maintained
contract database
system across the
organisation.

Effective activity and
demand management
for key contracts.

Strategy for contract
and supplier
management across
the organisation.

Benchmarking of
supplier performance
with other
organisations.

Value delivery in terms
of innovation, quality,
costs.

Mechanism to
incentivise suppliers to
continuously improve
and develop.

G. Process Audits

Audit of the public procurement process is a general good practice which plays a pivotal role in streamlining the
process and improving its efficiency, in addition to finding out deviations. In Kuwait, tenders above KD 75,000 are
routed through CAPT and it audits certain aspects of those tenders. This involves audit of prequalification and
tender documents, procedural review and audit of prequalification results, awards reports and variation orders®.

State Audit Bureau performs an initial review of contracts over KD 100,000 and subsequent auditing®™.

Periodic process audits could be conducted with a broader scope to include lower value contracts (value below

KD 75,000) and procurement stages such as contract management. In general, the three major phases where

30 Kuwait Times
31 Sustainable Public Procurement in Kuwait Public Sector
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audit plays a key role - definition of needs, contract award procedure and contract management®. A checklist of

pertinent questions to audit each step could be drafted for a comprehensive review.
e Definition of needs/requirement

Thisinvolves assessing the soundness of the process followed for needs assessment and justification for a purchase.
For instance, a department could have purchased a machinery for one of its offices even though it is available in
another office and has plenty of downtime. An audit process could identify such instances and thereby improve

procurement efficiency.
e Procedure to award the contract

This involves examining different steps in contract award such as the determination of award criteria, calculation
of contract value, assessment of tenders etc. For example, for tender evaluation, the tenderer could have provided
weightage for experience and financial standingin additionto aspects such as pricing. However, as arule, experience

and financial standing are more of an eligibility criteria than an evaluation criteria®.
e Management of the contract until its completion

The audit process in this stage would cover aspects such as on-time processing of payments, handling contractual

shortcomings, managing change requests etc.

Case Study: Process Audit of Procurement - City of Edmonton, Canada

Atender was issued for the supply and delivery of products with identified product specifications for a value
of $300,000. The tender specified that equivalent products would be considered however the meaning of
equivalent was not well defined.

The procuring department received two bids on this tender. The first bid would supply the products as
specified in the tender document. The second bid proposed custom manufacturing the products to the

specification listed, but using a different material.
Key concerns that were identified through the process audit were,

1. Tender evaluation plan had allocated 50% weightage each for price and evaluation. The evaluation for

handled by a single individual, increasing the scope for a biased outcome.

2. The second bid was rejected for stating a lesser validity period than that mentioned in the tender
document. The first bid had not mentioned a validity period, but this was inferred to be same as specified

in the document by the procuring entity

3. The successful bidder had later stated mistake in the bid due to misreading of prices from their supplier.

The bidder requested a price increase of 32% which was accepted without negotiation.

Source: Office of City Auditor, City of Edmonton

3233 Sjgma
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Section 6

Measures to increase
SME participation in
public procurement

Inthis section, we provide an overview of the various measures that could result inincreased

participation of SMEs in the public procurement market.

A. Split contracts into smaller parts (lots)

The division of contracts into smaller parts (or lots) is an issue of particular relevance for
SMEs, as it opens competition to more potential tenderers. The narrower scope of the call
means that the content of each lot may correspond more closely to smaller, specialized
companies. The division of contracts into lots is more likely to happen when a procurement
contract includes diversified products or services, as a single firm (no matter how large in

size) may not be able to deliver each one of them.

However, it is not always the case, as the main goal is to encourage participation from a
higher number of companies, irrespective of the fact that one company would not be able

to deliver the entire contract.

The division of contracts into lots is widely prevalent in European Economic Area (EEA)
countries. Best practice includes introduction of a divide-or-explain principle within their
public procurement legislation that requires contracting authorities to assess whether it is

convenient to divide a contract into lots and if not, to explain the reasons for not doing so.

The division of contracts into lots is often combined with e-procurement systems, and
simplified processes and documentation requirements. This is expected to promote
participation of SMEs and new entrants to the market, foster competition in the market,

avoid single supplier dependency, and spread out risk.

Divisioninto lots does not entail any additional cost for SMEs, but it might create additional
burdens for contracting authorities that have to manage several procedures simultaneously.
However, this cost is manageable as most of the information that needs to be processed is

the same regardless of whether the contract is tendered in several lots.

To increase SME participation in public procurement, the federal government in Germany
developed an online tool able to calculate the number and volume of lots into which the
purchasing authority should divide the contract. The calculator is available for contracting

authorities from all levels, including for tenders below the EU-threshold.
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B. Allow joint bidding rules

Joint bidding is the practice of two or more enterprises creating a temporary consortium and submitting a single
bid®4. As a matter of fact, joint bidding is another channel through which governments can address the financial and

technical capacities of small and medium enterprises to perform large and complex contracts®.

Joint bidding rules help boost SME participation in public procurement. Gains from such measures could be
observed at both firm and economic level. Firms benefit from cost reductions due to internal division of tasks
between companies. On the other side, positive outcome of synergies boosts the economy. In fact, firms might
specialize in different aspects of production and while they are able to participate individually, they may offer a

better-quality joint bid.
C. Encourage subcontracting arrangements and/or prime contractors to subcontract with SMEs

Economic operators have various reasons to use subcontracting. For example, an economic operator (contractor)
may find that it is less expensive to use a specialist subcontractor for a specific element of a contract rather
than entire contract itself. At the same time, SMEs may not be able to perform an entire contract due to limited
resources, but they may be able to perform some of the services included in it. Therefore, subcontracting often
provides indirect access for SMEs to public procurement. Encouraging subcontracting arrangements does not
lead to costs for public authorities, but it fosters the inclusion of SMEs and the provision of services by qualified

economic operators.
d. Relaxation of financial requirements

Disproportionate level of financial requirements to participate in public procurement opportunities precludes a
large number of SMEs. This is particularly the case since SMEs face difficulties in obtaining financial guarantees,
accessing financial markets, and obtaining instruments under favourable financial conditions®. In defining selection
criteria, the technical and professional capacity requirements should ensure that the tenderer has the capacity

required for the contract in question, rather than the general capacity of tenderers®’.

The measure only entails the cost of setting up a new legislation. Benefits instead cover both SMEs and public
authorities. The former would witness an increase in competition, thus an opening of the market. The latter would
have the chance to maximize their value for money by choosing the best combination of quality and price for
contractswhere quality canvary. In Germany, the Act Against Restraints in Competition contains several provisions
and mechanisms to support SMEs in public procurement. Among them, financial requirements were lowered to

allow more SMEs to participate procurement procedures.

34 Albano (2017)
35 OECD, 2018
36 OECD

37 Bovis (2016)
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E. Financial support for SMEs/contracting authorities

Direct financial support for SMEs or contracting authorities to facilitate SME participation in public procurement
is less prevalent. Such initiatives consist of grant schemes for SMEs or contracting authorities to improve their
public procurement skills. For instance, a publicly financed scheme aimed at helping SMEs to acquire a quality

certificationin line with European standards was implemented in EU countries.
F. Timely and efficient payment terms/arrangements for SMEs

Promptness and certainty of payment are crucial in supporting the financial capacity of companies, especially
SMEs, and hence their participation in tendering processes. Delayed payments have a particularly adverse effect
on smaller firms, as they affect their limited liquidity. Countries that face above-average payment periods witness

lower participation rate of SMEs in public procurement.

Facilitating speedy payment alleviates the negative impact on economic operators’ liquidity and financial
management, thereby encouraging greater participation in procurement, in particular for SMEs. In addition, by
improving their payment practices, contracting authorities benefit from more collaborative relationships with

suppliers and a better reputation as a business partner.

As showninthe case of France, certainty and timeliness of payments can be boosted through specialized regulatory
measures. In France, the central purchasing body Union des Groupements d'Achats Publics (UGAP) has set up
a payment solution to facilitate prompt payment by public buyers to their suppliers. Companies participating in
this initiative are paid within five days on average. Following the initiative, SMEs participation in France increased

manifold in public procurement process.
G. Simplified processes and documentation requirements

Presenting a bid requires companies to follow certain financial and administrative standards. It follows that the
public procurement system disproportionately affects SMEs®®. One way countries could address the complexity
of public procurement is by standardizing processes and reducing the number of documents and procedures that

are required.

In this respect, the regional government of The Hague (Netherlands), for instance, introduced the so-called ‘Public
Procurement Passport’, a special document that summarizes all the necessary information that firms are required

to present before placing a bid.

The measure itself has a standard cost for public authorities (set-up of standardized documents, creation of ad-
hoc IT tools). At the same time, it supports SME participation in public procurement by reducing administrative

burdens and encouraging greater legal compliance.

% OECD, 2015
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H. Provision of information/guidance to SMEs

Adiverse set of measures, from provision of guidance materials (e.g. guidelines), setting up of helpdesks, conducting
trainings and hosting conferences, or participationinfairs and events could be provided for SMEs. These measures
aimto provide practical information on procurement-related themes, measures or processes, for example changes
introduced by the new legislation, e-procurement systems, how to develop a proposal, etc. could be dealt with.
Presently, various Kuwait banks hold workshops for entrepreneurs to aid in their business development. Similar

strategies by the Kuwait procuring authority to handhold SMEs in advancing their participation could be done.

Guidance materials can cover aspects of procurement considered optional or sector-specific. Such support material
caninclude guidance for IT procurements, health-sector related procurements, and guidance on how to integrate
strategic procurement or green public procurement criteria. Information and guidance to SMEs is provided in

majority of European Economic Area (EEA) countries.

The mainbenefits of targeted thematic guidance materials include time savings when preparing tender documents,
more tailored and fit-for-purpose tender specifications, increased legal certainty when conducting procurement
procedures, and reduction of irregularities and errors. Ultimately, achieving such results contributes to better

quality procurement and more knowledgeable and professionalized procurers.

These measures are relatively easy to introduce and do not entail high maintenance costs. While, the establishment
and maintenance of helpdesks for SMEs entails higher costs. On the SMEs’ side, these measures generally do not

entail any cost, except the extra time to produce a tender answering to all the requirements for the first time.
l. Introduce SME-friendly selection criteria

Given the numerous barriers faced by SMEs in the access to public procurement, it is essential that national and
public authorities design contracts according to SMEs friendly selection criteria such as using Most Economically
Advantageous Tender (MEAT) or Best Price Quality Ratio (BPQR), as default criteria instead of the lowest price.
This has a positive effect on SMEs’ participation as they can further emphasize quality instead of being constrained

to offer a cheap price to stay competitive.

A good practice is represented by the case of Iceland and its central Procurement Agency Rikiskaup. Among
the measures undertaken by it includes conducting market research on the market relevant for the tender to
determine the competitive situation; carrying out a preliminary market consultation with selected stakeholders
to communicate needs and requirements; adapting eligibility/selection criteria to make the tender accessible for
as many companies as possible (e.g. setting a rather low threshold for a company’s financial standing); and holding

communication events with industry associations (such as the Federation of Icelandic Industries).
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J. Training of public procurement staff

The delivery of high-quality training to the public procurement workforce is a key aspect in improving the
performance of the service delivered. To foster the inclusion of SMEs within the procurement system and
to implement the range of measures to support SMEs, some countries organize training sessions with public
procurement officials. The public procurement authority could hold an annual conference covering all of the latest

policy developments that are relevant to suppliers.

While training sessions are not necessarily costly, they require funding sources and a pool of relevant experts,
training facilities, and a good understanding of training needs. The benefits of training initiatives are related to the
fact that public buyers become better aware of the specificities of SMEs and they can design their calls for tender

accordingly.

In this regard, Croatia represents an interesting case study. In 2012, the national government developed a
certification-scheme for procurement practitioners. The scheme aimed to create a critical mass of people who
are knowledgeable about procurement laws, by-laws, and rules for the implementation of EU funds. The role of
the certified procurer is to be involved in all the steps of the procedure, keep track of other people involved in the

procurement, and make sure that the procedure is conducted correctly.

Training public procurement staff can also be done through networks of public authorities or platforms. In the
Netherlands, the PIANO Initiative started as a knowledge base network for government procurement officers and
contracting authorities. Apart from training, support to contracting authorities can be given through materials or

tools to guide them in developing a SME-friendly policy.
K. Encourage monitoring/set procurement targets

When public procurement frameworks are designed at central level, they may lack details about the specific
application of individual measures to facilitate the involvement of small and medium-sized enterprises. The
encouragement of monitoring is expected to favour good implementation of measures by public authorities
according to SMEs needs. Monitoring is often accompanied by setting targets for SME participation in public

procurement, such as in France or the United Kingdom.

The cost of such measureis relatively low and entails the identification of a set of indicators to evaluate and monitor

the implementation of public procurement regulations, the collection and the analysis of data.
L. Improve transparency of procurement processes

Standardization of processes, simplified access to information that is easy to understand, and availability of
informationare all necessaryingredients to strengthen the inclusivity of the public procurement system. Therefore,

public authorities should improve the level of transparency to make the system more appealing to SMEs. This can

Marmore 63



Harnessing Value through Procurement Transformation

be ensured, for instance, through the implementation of transparency platforms - an online tool that provides up-
to-date visual information on public procurement expenditure to the wider public. This allows, in turn, the voluntary

oversight of procurement procedures.

While costs are limited, benefits of implementing such are wide-ranging. It could result in increased accountability

of the system, lower corruption rate, availability of information (accessibility), and spread of knowledge.
M. Adoption of e-Procurement

The term ‘e-Procurement’ refers to the integration of digital technologies in the tendering process to overcome the
lengthy and time consuming paper-based procedures. e-Procurement is regarded as being convenient for all kind
of enterprises, and particularly for SMEs as it contributes to the simplification of public procurement’s processes

and to the reduction of transaction costs.

Best practice in the field of e-Procurement involves creation of digital platforms that is interoperable, which means
that some of the information published on one can be accessed from the other. Similarly, vendor verification
could be a one-time process and that companies would not need to submit the same information several times on

different portals.
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Section 7

Assessing Potential Increase in
Efficiency & Broader Impact on
Macroeconomic Outcomes

Changes to procurement practices would affect the broader macroeconomic picture in a

positive manner. In this section, we attempt to quantify the following:
a. Potential cost savings

b. Impact on SME sector

c. Impact on payment efficiency

d. Impact on economic activity (GDP)

e. Impact onemployment
a. Potential cost savings

Scope for cost savings primarily stems from adoption of technology and improvement in
procurement process. Costs associated along the various steps of procurement process
such as high costs to bid, opportunity costs due to time delays, instances of inflated quotes
due to poor competition and unclear objectives are attributable to poor procurement
practices. In addition, transaction costs are incurred by both the parties and throughout
the procurement cycle. Those who call for bids - the procuring authority, incurs costs in
preparation of tenders, advertisements and various expenses for availing the services of
technical and legal experts. Similarly, those who bid for the contract, incur expenses in bid
preparation and provision of guarantees.

Table 7.1: Public procurement transaction costs

Pre-contract costs Post-contract costs
(ex-ante) (ex-post)
Procuring e Preparation of procurement documents e Costsincurred

authority e Advertisements costs for the procurement inresolving
(Government) . . . complaints, if any
e Costincurred for availing expert services

(technical, legal, risk, insurance, etc.) * Legalcosts,if any

Contract e Bid preparation e Costsincurred
bidder e Provision of guarantees in resolving
(Private complaints, if any

sector, SMEs) e Legal costs, if any

Source: Marmore Research
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Measuring transaction costs is tricky, as in most cases, it is not defined separately. As we can see from the above
table, the costs are embedded across the contract cycle (ex-ante & ex-post) and it influences both the procuring
authority and the bidder. Further, the transaction costs differ based on complexity of contracts, extent of external
consultants’ usage, and process/implementation delays that is highly uncertain to model. In this realm, a study
focused on transaction costs in public procurement in European Union by the European Commission based on
data analysis of over half a million purchase provides some pointers. The study estimated that ex-ante transaction
costs are around 2% of contract value and costs associated with monitoring is estimated at 3-4% of the contract
value®. Stakeholders related to Kuwait public procurement during interviews echoed similar views. Based on that,

we estimate transactions costs in public procurement to be at é6percent of the project/contract value.

Table 7.2: Transaction costs in public procurement

Values in

KD million 2022 2023 2024

A. Kuwait public

procurement 5,618 5816 6,021 6,233 6,453 6,680 6,915 7,159 7,411 7,672
market
B. Ex-Ante
Transaction 112 116 120 125 129 134 138 143 148 153

Costs (2% of A)

C. Ex-Post
Transaction 225 233 241 249 258 267 277 286 296 307
Costs (4% of A)

D. Overall,
Transaction 337 349 361 374 387 401 415 430 445 460
costs (B +C)

Source: Marmore Research
On an average, Kuwait currently takes 795 days to complete a public procurement contract. Bidding phase that

comprises of advertising, submission, contract award, signing, obtaining permits from relevant authorities and

commencement of work entails 375 days.

3? Transaction costs and transparency of public procurement, Radek Jurcik
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Figure 7.1: Average time taken (in days) during bidding phase for public procurement contract
in Kuwait, 2020
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Contract management phase that includes provision for order modifications, renegotiations, additional work,
work inspection, ensuing disagreements, ascertaining completion of work and eventual payment upon successful

completion of contract entails 420 days.

Figure 7.2: Average time taken (in days) during contract management phase for public
procurement contract in Kuwait, 2020
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Analysis of countries that have implemented e-Procurement platform reveals that the average time taken to
award contract stands at 562 days*. Kuwait currently takes 795 days to award contract. Thus, implementation
of end-to-end e-Procurement platform could enable Kuwait, on an average, to save 233 days or 29.3%. Adoption
of technology and digitally empowered process could tackle time delays and higher costs of bidding. World Bank
studies on countries that have implemented e-Procurement platform sheds light on the savings that Kuwait could
potentially achieve.

Figure 7.3: Proposed time savings in procurement cycle if eProcurement is adopted
throughout contract cycle (in days)
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Source: World Bank, Marmore Research

Achievement of costs savings through adoption of technology will accrue in a phased manner over the
implementation phase. Over the long-term, the cost savings could be significant. Based on our calculations, of the
6% transaction costs, deploying e-Procurement platform for end-to-end usage of contract could potentially lead to
approximately 30% savings in transactions cost. Thus, on an aggregate, Kuwait has the potential to save 1.8% of its
procurement spending once the fully integrated digital platform is put into practise. Scope for additional savings is

reliant on improving the efficiency of the procurement process.

Table 7.3: Effective cost savings following implementation of e-Procurement platform

Values in
KD million

2021 2022 2023 2024 2025 2026 2027 2028 2029 2030

A. Kuwait public
procurement 5618 5816 6,021 6,233 6,453 6,680 6,915 7,159 7,411 7,672
market

B. Transaction

costs 337 349 361 374 387 401 415 430 445 460

“° Doing Business 2020, World Bank
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Values in 2029 2030

KD million

C. Cost savings
that could

be achieved
through
implementation
of
e-Procurement
platform

0% 2% 6% 18%  24.0% 260% 29.3% 29.3% 29.3% 29.3%

D. Transaction
costs saved - 7 22 67 93 104 122 126 130 135
(B*C)

E. Savings (as
% of public
procurement),
(D/A)

0.1% 0.4% 1.1% 1.4% 1.6% 1.8% 1.8% 1.8% 1.8%

Source: Marmore Research;

Note: transaction costs considered at 6% of procurement market
Figure 7.4: Effective cost savings that could be achieved on procurement transactions
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b. Impact on SME sector

In Kuwait, SME sector presently accounts for 12% of GDP. Moreover, many of the SMEs operate in low value
add sectors such as construction, wholesale retail and trading. To drive economic development and generate job
opportunities, the SME sector needs to develop significantly and meaningfully. Similar to Saudi Arabia’s Vision
2030 that aims to increase the contribution of SMEs to non-oil GDP to 35% by 2030, Kuwait should orient its
reform initiatives towards development of SMEs. Public procurement could act as a handy tool kit in augmenting

the growth and development of the SME sector.

Public authorities should consider SMEs as their ‘first customer’. Initiatives such as improving access to finance,
prompt payment of invoices, enhanced access to public contracts, incentives for technology adoption, and provision
of training programs could enable SMEs growth. Setting up an e-market place exclusively for public purchase of
goods and servicesfrom SMEs could lead increased visibility and transparency of operations, decreased transaction
costs, and facilitate increased participation of SMEs in public procurement programs. Based on international

experiences, we believe Kuwait could double the share of SME to 25% of its GDP in 10years time.
c. Impact on payment efficiency

As per the data from World Bank Doing Business 2020 report, on an average, the Kuwait government clears its
invoicein 60days. Countriesthatimplemented digital procurement platforms, witnessed improvements in payment
efficiency. Among those countries that implemented, days within which the invoices are cleared ranges from 7days
to 28 days. For our assessment, we expect Kuwait payments to improve from its current value of 60days to 28days
by 2030.

Table 7.4: Improvements in payments efficiency

Lol 2021 2022 2023 2024

KD million

Public
Procurement 5,618 5816 6,021 6,233 6,453 6,680 6,915 7,159 7,411 7,672
market

Payment
Efficiency
(Working
Capital Days)

60.0 56.4 52.9 49.3 45.8 42.2 38.7 35.1 31.6 28

Savings in

X . 56.7 58.7 60.7 62.9 65.1 67.4 69.7 72.2 74.7
Working Capital

Source: Marmore Research
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d. Impact on economy

The increase in Gross Domestic Product (GDP) for each value of dollar spending is referred to as fiscal multiplier.
When the savings incurred in transaction costs is redirected to capital expenditure programs and improvements
in payment efficiency is routed for other current expenditure needs, the resultant effect would lead to increase in
purchase of goods and services. Businesses could increase their production, hire more people, increase production
and help the economy grow. For the Gulf countries, long-run fiscal multiplier estimates vary in the 0.3-0.7 range
for current expenditure and 0.6-1.1 for capital spending*!. Assuming a mid-point multiplier value of 0.5 for current
expenditures (savings on working capital) and 0.85 for capital expenditures (savings on procurement transaction

cost), we compute the incremental economic activity that Kuwait could stand to gain.

Table 7.4: Improvements in payments efficiency

Vel 2021 2022 2023

KD million

A. Effective costs

- 7 22 67 93 104 122 126 130 135
saved

B. Savings in WC - 56.7 58.7 60.7 62.9 65.1 67.4 69.7 72.2 74.7

Incremental GDP

C. Capital
Expenditures,
(multiplier of
0.85)*A

- 5.9 18.4 57.2 79.0 88.6 103.3 1070 1107 1146

D. Current
Expenditures,
(multiplier of
0.5)*B

- 28.3 293 30.4 314 32.5 33.7 34.9 36.1 37.4

E. Incremental

4 4 11 121 137 142 147 152
GDP, (C+D) 3 8 88 0 3 5

Source: Marmore Research

Capitalexpenditures are productive, as theirimpact oneconomy is multiplicative inthe long-run, and thus command
a higher fiscal multiplier than current expenditures. Based on the cost savings and fiscal multipliers, the GDP could
increase by over KD 100million in 2025 and by KD 150million in 2030.

41 How strong are fiscal multipliers in the GCC? IMF Working Paper No. 11/61
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e. Impact on employment

The purported measures and the associated cost savings is expected to have a positive impact on employment. To
assess the impact, we assume the cost savings to be invested and the resultant economic activity is expected to
generate employment. Further, in Kuwait, economic activity of KD Imillion corresponds to approximately 1.8 jobs
for its nationals in the private sector. We use the same to assess the scope for incremental job creation. Based on
the same, our calculations suggest that 1,747 new jobs could be created for Kuwaiti nationals in private sector by

the year 2030.

Figure 7.5: Incremental employment for Kuwaiti nationals in private sector

New jobs created for Kuwaiti Nationals

300
271
262
253
250 244
216
200 197
156
150
100 85
61
50
2021 2022 2023 2024 2025 2026 2027 2028 2029 2030

Source: Marmore Research;

Table 7.6: Job creation for Kuwaiti nationals due to cost savings

2021 2022 2023 2024 2025 2026 2027 2028 2029 2030

Incremental

GDP (KD mn) - 34 48 88 110 121 137 142 147 152
New jobs

create'd. for - 61 85 156 197 216 244 253 262 271
Kuwaiti

nationals

Source: Marmore Research
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Section 8

Strategy Roadmap for Effective
Implementation of Proposed
Solutions

Better procurement practices could deliver cost savings for the government and generate

higher jobs and improve economic activity. To realize the results, stakeholder perspectives

on the current gaps, challenges should be considered while taking into account the wide

variations in procurement practise by different Ministries and government departments.

Understanding the source of inefficiency based on consultation with various stakeholders

would help outline the steps that are required to deliver gains for the overall economy.

Some of the prominent operational challenges or gaps in the current public procurement

process include:

1.

Though Central Agency for Public Tenders (CAPT) has an eProcurement facility, the
entire process is not digitalized. One may access notices and tender documentation
and be notified of award decisions. However, critical features such as bidding, payments
are yet to be digitalized. At best, in its present form it could serve as an ‘information-

oriented system’ rather than a ‘transaction-oriented system’

Instances of lack of clarity or inadequate information coverage deters private sector

participation or lead to submission of inaccurate quotes by bidders.

Significant amount of time is involved in bidding phase and contract management phase.

Together, both the phases account for 795days.

Lack of back-end linkages in current eProcurement system necessitates the need for
repeated submission of documents such as registration details, license copies, financials

& technical capacities while bidding, resulting in duplication of efforts.

As per current practise, tenders less than KD 75,000 - a prime source of business for
SMEs, need not be routed through CAPT. Excluding them from eProcurement system
makes it hard for SMEs to follow up and bid.

Purchases in smaller quantities lose the benefits of economies of scale and thousands
of small transactions make them vulnerable to malpractices, as they are difficult to

monitor.
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10.

11.

Many a times, SMEs lose out on an opportunity to bid because of not being registered in the importers list of a

particular entity.

SMEsfinditdifficult todeal with documents such as TOR (Terms of Reference) and RFQ (Request for Quotation)
while preparing a bid. Certain tenders request for financial guarantees, obtaining one from a bank for aSME is

challenging.

Need for training and capacity building activities with special focus on SMEs to facilitate their participation in
public procurement activities. To augment the skill level of managers in procuring entities in Kuwait through

upskilling measures.

Significant time gap between contract award and signing needs to be reduced. Time taken for pay outs is at

about 60 days in Kuwait.

Address lack of objectivity and uniformity in the bid evaluation step, and improving overall reliability and

transparency of the procurement process.

Proposed solutions

1.

74

Complete benefit of an e-procurement platform could be attained through digitalization of the entire process
chain. With some parts already digitized in Kuwait’s procurement system, digitization of other steps would
result in a ‘transaction-oriented’ e-procurement system. Apart from time and cost savings, it would enhance

the transparency of the procurement process.

In this regard, e-Procurement systems of Kuwait Oil Company and Kuwait National Petroleum Corporation

provide additional features support digital bid submission and could be used as reference.

Incorporating back-end data linkages would do away with redundancies in the existing system such as the need

for registration of companies in the importers list of each procuring entity.

Introduction of e-Market place would provide the state procuring authority access to multiple sellers and
would aid in making an informed decision in direct orders, instead of communicating with only few entities.

A log of such purchases could also be made available for public view, increasing transparency of the process.

By registering in the portal and uploading their product catalogue, SMEs could ensure their participation
in direct orders and this would address the concern of them missing out on opportunities due to lack of

information.

The portal would allow for demand aggregation wherein the government procuring authority (primary user)
could aggregate similar purchase orders across various buying teams (Ministries & government departments)

leading to substantial cost savings.

Marmore



10.

11.

12.

13.
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To encourage the adoption and usage of e-Market place various departments of the government and public

sector could be mandated to procure a set value of their requirements from the proposed online marketplace.

Once a supplier is verified, a common record of supporting documents could be made available in blockchain
(remains immutable), which could then be accessed by different public sector entities. This does away with the

need for each procuring entity to individually verify supplier information.

Bid evaluation could be modelled as a smart contract and the code can be used to automatically evaluate bids
against the pre-coded tender requirements. This shall provide objectivity and uniformity in the bid evaluation
step. It would also reduce conflicts post contract award and reduce the time gap between contract award and

signing, which is currently at 20 days in Kuwait.

Smart contracts could be used to release payments automatically once certain conditions are met. Apart
from reducing transaction costs it could ensure swift processing of payments, without involvement of any
intermediaries. SMEs would find them particularly helpful as prompt payments would help them maintain

healthy liquidity levels.

Encourage greater participation of SMEs through provisions of grants, setting quotas, and frame appropriate
incentives for players who collaborate with them. Splitting of contracts into smaller lots, joint bidding, and

subcontracting to SMEs could be encouraged.

Relaxed financial requirements, simplified documentation requirements, and holding guidance section could

boost the participation of SMEs.

Hold stakeholder sensitization sessions wherein the pain points of various groups, particularly SMEs, are
identified and appropriate solutions are devised to further their participation/address their pain points to

boost competition.

Introduce ‘public procurement practitioner’ as a formal role through professional training institutes/course to
promote it as a career opportunity while also professionalizing it. Encourage and lay emphasis on completing
certification courses in public procurement offered by international organizations such as the World Bank,
UNDP etc.

Standardize tender documents and templates with required fields that could serve as a prompt to the procuring
entity to provide clear and comprehensive information. Ensure standardized versions of common clauses are

used to enable document preparation process could be fast tracked.

For the solutions that we had earlier proposed along with relevant case studies, we have formulated appropriate

Key Performance Indicators (KPIs) to measure the progress of suggested solutions. We firmly believe that what gets

measured, gets managed and what gets managed is improved. Though we have identified the KPIs, the underlying

data needs to be gathered and analysed. The KPIs could serve as a useful metric in assessing the improvement in

efficiency of the procurement process.

Marmore 75



Harnessing Value through Procurement Transformation

Table 8.1: KPIs to monitor progress of the proposed solutions

Proposed Solutions

e-Procurement platform

Challenges tackled

Elongated bidding procedure &
frequent time delays

Lack of active participation from SMEs

Limited scope for inter-department
purchase synergies

Limited use of analytics to analyse
spending patterns

Lack of transparency in bid awards

Relevant KPIs to monitor progress

Average time taken for award of
contract

Number of SMEs empanelled as
verified vendors

Proportion of contracts (by value)
concluded through e-Procurement
platform

Average prices paid for common goods
(office supplies, computers, vehicles)

Smart contracts/
Blockchain technology

Tweaking of tenders to suit particular
party

Lack of objectivity in bid award phase
Time lag between contract award and
signing

Delayed release of payments

Proportion of tenders involving Smart
contracts (by number & value)

Number of tenders that invite
encrypted bids

Average time taken for contract
awards

Process audits

Inadequate spend control and
monitoring

Unfavourable procurement policies
and biased criteria for contract
awards

Inefficiencies in contract management
over the purchase cycle

Limited ownership & accountability

Number of specialized audits carried
out compared to total audits

Increase in planned expenditures as
part of overall spending

Average number of bidders per project

Training program &
capacity building

Limited availability of skilled
procurement practitioners

Lack of upskill measures and adequate
training

Number of people trained per annum
Number of workshops held

Number of short-term courses held for
existing employees

National procurement
standards

Inadequate information in tender
documents

Limited use of standardized
documents and legal clauses

Adoption of best practices is limited

Limited emphasis on total cost of
ownership

Average costs for bid preparation

Number of tenders that has been
modified since initial publication

Average increase in contract value.

Source: Marmore Research

76

Marmore



Harnessing Value through Procurement Transformation

During our conversations with various stakeholders, several ideas were discussed and the following solutions were

put forth by the participants to improve the procurement process in Kuwait.

1.

Procurement process in its current state is bureaucratic along with various administrative hurdles throughout
the process. This apart from leading to time delays and cost overruns, puts off participants from actively
partaking in the public procurement projects. The government needs to carry out reforms to remove the

bureaucratic hurdles and aim for minimum government & maximum governance in the procurement process.

Tenders for large value projects are initiated without much pre-planning and assessment of its need. As a
result, many of the tenders and contract awards do not materialize. Projects need to be planned extensively, its
need should be well established before the tender is floated. Government is encouraged to actively seek the

opinions of domestic firms during the needs assessment phase.

Spending measures are to be reviewed frequently and projects prioritized. Planned government expenditures
need to be prioritized using economic rationale. Projects that have the maximum economic and social benefits

could be implemented while non-essential spending or wasteful expenditures needs to weeded out.

Projects of national importance and high-value infrastructural projects could be monitored by setting up a
Special Projects Monitoring Group that shall oversee the contract execution across the project cycle and liaise

with various government agencies/departments, as required, for swift project execution.

Reliance on international consultants for drafting RFP and RFQ could be avoided, as they largely apply what is
successful elsewhere to Kuwait. The process may not work as the ground realities are different. Consultation
with domestic firms and industry bodies needs to be encouraged to solicit their opinions on what is required

for the industry and how best to go about it.

The capabilities of domestic firms needs to be acknowledged and sufficient efforts to improve the same could
be directed through proper procurement planning. Participation of SMEs, in particular, needs to be encouraged.
Government should ensure the playing field is competitive and support domestic firms adequately through

appropriate support packages and subsidies, where required.

To enhance participation of domestic firms, quotas and procurement targets could be set for various
departments in their procurement budgets. Additionally, prequalified vendors based on technical capabilities
could be on boarded onto the procurement platform. To them the orders could be sent directly for minimal

purchase values.

RFPs could be standardized along withlegal clauses to ensure ease of bidding preparation documents. A specific
task force could be constituted to imbibe the best practices and for greater alignment of Kuwait procurement

process with global standards.
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9. Develop specific training programs to improve upon the ‘procurement skills’. As procurement covers the broad
domain of purchase, finance, marketing, legal, and insurance, upskilling existing employees by offering short-
term courses and organizing workshops could be considered. Instituting a procurement board that could offer

professional courses and certification could be beneficial.

10. Finally, digitalize the procurement process across the process chain to improve upon reliability of the process.
Usage of analytical tools to derive insights on spending and ways to optimise by batching similar purchase
orders across various government departments, could result in savings. This could ensure transparency, assign

accountability and improve efficiency.
Strategy Roadmap

The proposed solutions are of varying complexity; while some entails process changes, others would require
technology additions. The implementation and benefits from them would also vary with time. Low hanging solutions
that could be implemented on an immediate, on-going basis include training programs and capacity building
measures. Strengthening process audits and setting up national procurement standards could be done at specified
intervals, say once every 7 or 10years. Kuwait should strive to digitalize the entire process of procurement.
Though it could be time consuming, the benefits that Kuwait would stand to gain would outweigh the costs/efforts
involved. Among the solutions proposed, implementation of block chain and smart contracts could be tried in a
phased manner or for selective pilot projects, as the technology adoption is still nascent and could entail significant

costs.

Figure 8.1: Road map for end-to-end digitalization of procurement cycle
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Digitalizing the procurement process is much more than automating the processes. It includes simple activities such
as invoice processing and reconciliation to complex tasks such expenditure analysis, demand aggregation, batching
orders, optimizing order size, automated bid evaluation, release of payments upon completion of work etc. This
has been made possible with the advancements in computing power and with the emergence of technologies such
as machine learning, Artificial Intelligence (A.l), blockchain, and Robotic Process Automation (RPA). Leveraging
on technology, the benefits for procurement function is immense; substantial cost savings, productivity increase,

innovation, transparency of process and improved risk management.

Despitetheincreasing adoption of technology, itisimportant to emphasis onthe crucial role played by procurement
professionals in interacting with various organizations across sectors and sizes, their role in effectively
communicating with various stakeholders, foresee and resolve pertinent issues. The cognitive skills that remain
critical to identify and realize value-creating opportunities across procurement cycle would remain valuable and

irreplaceable for the near future.

Digitalizing the procurement functions majorly involves four layers of technology; systems and data backbone,
procurement suite, portals and applications, core digital multipurpose technologies, and niche applications that
serve to enhance the user experience®. The systems backbone comprises of an Enterprise Resource Planning
(ERP) and Product Lifecycle Management (PLM) the adaptability of which determines the effectiveness of other

applications that could be integrated on top of it.

Figure 8.2: Technology layers of procurement platform
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that enhance user Data Visualization Apps Add-ons Tools
experience
( Core digital ] Big Data Al Robotic Process Automation
multipurpose
technologies Analytics Blockchain
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Pljocurement Forecastin Contract Supplier Performance
suites, portals, & Management Management Management
and applications
Risk Management Spending Transparency
( Systems and ] Enterprise Resource Planning (ERP) New Data Source/
T data backbone T Product Lifecycle Management (PLM) Internet of Things (loT)

Source: BCG

42 Boston Consulting Group
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Procurement suites such as Oracle, SAP are widely employed that helps in various procurement functions. On top
of this, new age technologies such as A.l, blockchain, RPA, Big data and analytics could be integrated, which would
provide greater insights into the spending patterns and add value across the procurement process. Further, niche
applications such as tableau/Microsoft Power Bl could be added that greatly enhances the visual appeal or an app

could be created that enables people to check the key data on the go or from remote places.

Transformation and overhaul of the procurement system is long drawn out process that involves considerable time,
cost and effort. Increasing the efficiency requires comprehensive action by various stakeholders at all levels of
procurement process. Ownership of process and assuming accountability to deliver change could lead to positive
results. While some of the suggested solutions could be implemented in the short-term, certain changes would
require concerted effort from various stakeholders over the long-term to realise the results. In the short-term the
benefits realised may be minimal however, sustained efforts to transform the procurement process would result
in long-term flow of economic benefits. The benefits of digital transformation are clear, however, the appropriate
digital tools that could improve the operational performance needs to be selected by the procuring authority with

the view to meet the state’s long-term strategic goals.
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Section 1: Kuwait Public Procurement Regulations

Kuwait Public Procurement Process Flow Chart
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1.0 Public Procurement Process - Guiding Principles

In this and following sections of this Chapter, reference has been made to Kuwait Procurement Law and Kuwait

Procurement Regulations, UN Model Regulations** (Model Law), a Handbook of Public Procurement Procedures*.

The following are some of the underlying fundamental principles of the Public Procurement System:
e Maximizing economic value in spending and efficiency of procurement;

e Fostering and encouraging participation in procurement proceedings by suppliers and contractors regardless

of nationality, thereby promoting international trade;
e Promotingcompetitionamongsuppliersandcontractorsforthe supply ofthe subject matter of the procurement;
e Providing for the fair, equal and equitable treatment of all suppliers and contractors;
* Promoting the integrity of, and fairness and public confidence in, the procurement process;

e Achieving transparency in the procedures relating to procurement.

Kuwait's Procurement Law and Regulations take cognizance of the need for the guiding principles of Public
Procurement as mentioned above. The Regulations state that the tendering process will be subject to the principles

of advertisement (transparency), equality and competition principles.

Thus, the first principle is that of ‘Value for Money'. It implies maximizing the economic efficiency of the public
procurement spending. i.e. obtaining the best economic value for the goods, services or works with maximum
realization of the quality desired for such items. Here, the costs include total life cycle costs that include
maintenance/servicing/delivery/transportation or storage costs. In addition, currently environmental and social
costs are also being included. This principle also requires the staff of the procuring entity to be professionally of

high caliber to discharge their duties efficiently and effectively.

Kuwait Procurement Laws do not explicitly embrace the concept of Value for Money. But their succinct acceptance
of competition principle achieves the goal of value for money indirectly. The underlying tenets of competition are

efficiency and economy guided by the survival principle of competing entities.

Next is fairness and equal treatment. Good procurement is impartial and consistent; it should offer all interested
suppliers, purchasers and consultants an equal opportunity to compete. Procuring entities are prohibited from
discrimination against any bidder regarding conditions of participation about financial, technical or commercial
qualifications and capacity. For instance, National preferences for SMEs are treated out of the ambit of this

principle if provided in the Law.

Equality is an important element of Kuwait Procurement Regulations and hence can be expected to provide the

concomitant benefits therefrom.

43 UNCITRAL Model Law on Public Procurement
44 Public Procurement Procedures Handbook, Government of Belize
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As mentioned competition becomes a prerequisite for obtaining value for money as well as ensuring fairness and
equal treatment. Therefore, procuring entities must adopt practices that promote fair competition in all public
procurements, discourage the use of false competition and use methods of aggregation where appropriate to take

advantage of economies of scale. This is more than explicitly embodied in Kuwait’s procurement regulations.

Promoting integrity and instilling public confidence, the procurement process and the implementation of
procurement contracts must be transparent. The promotion of transparency in procurement also serves as an
effective tool against corruption. It also ensures fair competitive conditions between the suppliers or contractors

in the market.

The importance to transparency mentioned in Kuwait's procurement regulations can be understood from Kuwait’s

following procurement practices which demonstrate the application of this principle:

e Procurement notices shall be publicized in the Official Gazette and on the government (procurement) website.

These notices contain the necessary information to enable the participation of pertinent bidders.

e Legislation, regulations, are made public, through the government (procurement) CAPT website, to enhance

the knowledge of the business community and be acquainted with government procurement procedures.

e Notices of contracts awarded by Procuring Entities shall be published on the government (procurement)

website, indicating the name of the winning bidder, the date, and contract value.

e Procuring Entities shall maintain appropriate recording of procurement procedures.

The following activities can further add to the transparency of the Procurement Process.

e Debriefing participating bidders on their bid outcomes and letting unsuccessful bidders on why they have not

been successful is a generally accepted good practice for Procuring Entities.

e Procuring Entities being encouraged to invite Civil Society organizations to attend key procurement cycle

activities, such as bid openings and contract signing proceedings.

Lastly, the administration of the process should be based on staff with high level of integrity. Therefore, public
procurement practice must adopt a strong ethical standard. All public officials and other personnel connected with
the procurement should carry out duties with due diligence. This is required whether it be planning, requisitioning,
ordering, producing documents, making approvals, maintaining documents and records, or monitoring payments.
Also, to supplement this it is the responsibility of all officers involved in government procurement to avoid
situations which may lead to actual, potential or perceived conflict of interest. Kuwait’s Procurement Law ensures
appropriate governance system for senior officials entrusted with procurement who are from the government

departments.
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2.0 Procurement Process-Pre-Tendering or Preparatory Aspects

These comprise Procurement Plans, Internal Market Analysis, Estimating the Value of the Contract, Deciding
Methods of Procurement, Formulation of Tender Documents, Setting Qualifications for Bidders, Setting Bid

Evaluation Criteria.
2.1 Procurement Plan

The preparation for the procurement starts with the Procurement Plan on the following lines:

1. Procurement entities are expected to prepare their procurement plans well ahead for months or even years.

They are also expected to inform the public about these by publishing them.
2. Procuring entities may also publish a notice of possible future procurement.

3. These plans are not expected to be legally binding but serve as a good procurement practice that prepares both

the parties for effective planning.

Kuwait's Procurement Law recognizes the importance of procurement planning and entrusts this responsibility
to the public authority (this includes Ministries, governmental departments, authorities, public incorporations
and agencies that have supplemental or independent budgets, companies fully owned by Kuwait Petroleum
Corporation) who will establish an organizational unit, and then to do the planning for procurement of such

authority and the preparation of these processes and their implementation in accordance with the law.

Procurement planning starts with the developing of annual plans, budgets and time schedules to execute an
operational or capital activity. These plans are required to address, in detail, all required resources including those
to be affected by procurement or asset disposal. The Procuring Entity should be involved in the procurement
planning function as the budget is being set, and to avoid delivery delays, the planning of procurement activities

should be carried out in advance of budget approvals.

Procurement planning calculates the expected procurement costs likely to be incurred. The plan will include both
recurring and non-recurring costs (revenue and capital expenditure). Procuring Entity will also gather information
from Warehouse/Stores units (to reduce the risk of stock outs, overstocks and emergency procurements). Planning
for procurement therefore eliminates the necessity of emergency orders, or waivers. Planned procurement results
in lower purchase costs, as well as improved service delivery. Effective planning also allows requirements to be
aggregated into larger purchases at lower unit costs, rather than frequent sourcing of quotations for identical

items and issuing many individual Local Purchase Orders.

The level of effort expended on planning should be commensurate with the complexity of the procurement. We

can classify the procurement objectives in four categories: Routine, Volume, Specialized and Critical. While the
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process of planning for the four categories of procurement is similar, the amount of time, effort and documentation

will vary amongst them.

Kuwaiti Procurement Regulations specify the following:
i.  Annual Procurement Plans will be prepared
ii.  Theywill be published in the Official Gazette and the Website

iii. Thiswill be done at least 20 days before the tender.

This step in the process will require the staff of the Procurement entities to possess the required skills to deliver a
well laid out Procurement Plan that will meet the objectives. The Procurement entities can also plan their capacity

building requirements using these plans.
2.2 Internal Market Analysis or Assessing Private Sector Capacity

After the budget approval, market analysis is required to determine the private sector’s capability to meet the

needs of the contract. Market analysis should address issues in the following order:

i. Understanding requirements. This means reviewing requirements of the procurement
contract in  terms of scale and components, in identifying questions such @ as,
“Can this contract be combined with other contracts to attract a high number of contractors?” or

“Canthe contract be broken into smaller components, to achieve a higher level of competition?”

i. Determining likely tenderers, their capabilities and willingness to tender, asking questions such as,
‘“What is the range of likely contractors who may be interested in this contract” and

“What can we do to attract more appropriate contractors to tender for this contract?”

iii. Determining appropriate levels of competition. Once items 1 and 2 are determined, the appropriate scale and

nature of the contract which will attract an appropriate and manageable level of competition.

Kuwaiti Procurement Law and Regulations do not directly address these requirements. However, it indirectly
covers through a stipulation that before offering items they would be divided into homogeneous groups, to achieve
equal opportunities. Also, it is not permitted that the minimum limit of the classified manufacturers or suppliers

would be less than three manufacturers or suppliers.
2.3 Estimating Value of the Contract

The first important step of starting the procurement procedure is for the Procuring Entity to determine the subject
of the contract, total value and duration of the contract. These characteristics will determine the type of bidding
procedure (whether opening tendering is to be used or a framework agreement is to be applied or adirect order is
to be placed) to be used, and the various legal obligations in terms of publicity of the tender. The firms that will be
pre-qualified for the tender will be determined by the value of the contract, as the classification of firms eligible to

bid are based on the size of contracts.
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The estimated value of a contract should not be calculated in such a way as to be split for avoiding competitive
tendering or circumventing threshold limits. The value of a contract must not be increased to exceed the threshold
value of the specific procedure followed. The suppliers or purchasers’ total price should include all applicable taxes,

duties and other charges.

Kuwait's Procurement Laws and Regulations do not have a clause explicit about the rules for estimating the value

of the contract, keeping the interpretation to the discretion of the procuring entity.
2.4 Method of Procurement to be followed

According to international practice, open tendering is the most preferred method of procurement and the choice
of any other method should be used only if required by the provisions of the law but ensuring always to maximize
competition to the extent possible. In case the procuring entity uses a method of procurement other than open

tendering it will record the reasons and circumstances which made it use an alternative method.

Kuwaiti Procurement Law rules regarding the choice of tendering or contracting method is similar and stipulates
that in general, tenders shall be contracted by way of public tender. All tenders shall subject to the principles of
publicity, and equal opportunity and free competition in accordance with the procedures set out by the law and its

implementing regulations.

Kuwaiti Law provides that an exception may be made, by adecision of the Board, based onamemorandum explaining

the causes. The exception permits the following contracting methods.

i.  The limited tender, and to be called from several suppliers or contractors specialized in the technical and

financial aspects and are registered with the CAPT.

ii. Thepublicoflimitedpractice (competitive negotiationor solicitations) accordingtowhichthe practiceistoinvite
specialists for the required purpose in order that each one of them, after being notified of the requirements,

specification, would submit one or more financial proposal.

iii. Thedirect order, by which the procurement would be obtained from the market directly, by directly assigning

works or order for supplying items to the contractor or supplier.

iv. It is permissible to resort to tenders of collective procurement, electronic practices, and framework
procurement agreements, according to the conditions and circumstances of the contract and in accordance

with the provisions regulating those methods in this law.
V. Innocase, the public or limited tender would be transferred to a public or limited practice or a direct contract.

Further international practice specifies that single-source procurement that is a Direct Order can be followed only

under the following exceptional circumstances:
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If the goods, services, or works are available only from a particular supplier or a supplier has exclusive rights for

such supplies thereby making any other substitute or alternative not available.

Owing to a catastrophic event, there is an extremely urgent need and engaging in any other method of

procurement would be impractical because of the time involved in using those methods;

The procuring entity, having made the procurement, determines that additional supplies must be procured
from that supplier or contractor for reasons of standardization or because of the need for compatibility with
existing goods, equipment, technology or services. Such procurement takes into account the effectiveness of
the original procurement, the limited size of the proposed procurement, the reasonableness of the price and

the unsuitability of alternatives;

The procuring entity determines that the use of any other method of procurement is not appropriate for the

protection of essential security interests of the State; or

Procurement from a supplier or contractor is necessary to implement a socio-economic policy of the country,

and the promotion of such policy is not possible if procurement is made from any other supplier or contractor.

Kuwaiti Law does not elaborate the circumstances and conditions for procurement from a single source though

the Direct Order method of contracting is proposed in the Law.

2.5 Formulation of the Tender Documents

As per recommended practices, the tender documents will need to be prepared, by providing the following

information:

Instructions for preparing tenders;

The qualification criteria and procedures;

iii. The documentary evidence to demonstrate supplier’s qualifications;

A detailed description of the following will be provided;
e Subject matter of the procurement;

e The quantity of the goods;

e Theservices to be performed;

o Thelocationwhere the goods are to be delivered, construction is to be made or services are to be provided;

and

o Thedesired or required time, if any, when goods are to be delivered, construction is to be made or services

are to be provided;
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v. Any requirements of the procuring entity with respect to tender security to be provided and any security for

the performance of the procurement contract to be provided;
vi. The manner, place and deadline for presenting tenders,

vii. How, suppliers or contractors may seek clarification of the solicitation documents and whether a meeting of

suppliers or contractors will be convened at this stage;
viii. The period during which tenders shall be in effect,
ix. The manner, place, date and time for the opening of tenders,
X. Thecriteria and procedure for examining tenders;

Kuwait's Procurement Law also provides that the procurement entity shall prepare the tender documents and
put the detailed specifications for each item or performance of each work, the scope of the procurement process,
the time for execution of the contract and its place, and the criteria for evaluation of bids. Also, it shall mention in
the tender documents the necessary instructions to contractors, drawings, and accurate bills of quantity which
show the individual items and prices schedules, considering the international standards and specifications of
government procurement. Also, to be included are the principles and criteria of evaluation by which comparison
will be done between financial proposals, the procedures to be followed in the implementation of the contract, and

the sanctions that can be imposed in case of breach of the provisions of the contract or delay in its implementation.
2.6 Setting Qualification Criteria

As per international practice, suppliers or contractors shall meet the following criteria in deciding qualification of

suppliers:

e Professional, technical and environmental qualifications,

e Professional and technical competence,

» Financial resources,

e Equipment and other physical facilities,

e Managerial capability,

e Reliability, experience and personnel to perform the procurement contract.

o Compliance with ethical standards, have legal capacity, are solvent financially, have no tax dues to the state, not

charged with offences, etc.

The Procurement entity before proceeding with the tendering is required to finalize the various relevant criteria

fromthe above that are required to be fulfilled by the Suppliers or Contractors to qualify for bidding for the tender.
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Kuwaiti Regulations specify that the relevant authority shall prepare tender specifications including all documents
and forms required for pre-qualification process. These must include bidder specific data and activity, quality of
materials and services the procuring entity wants as per the qualification, previous works, financial, technical and
administrative data. The Regulations also stipulate that the pre-qualification process will prepare lists of accredited

contractors, suppliers or service providers qualified to participate in the tender.
2.7 Setting Bid Evaluation Criteria

One of the final important steps in the pre-tender process is to set the evaluation criteria for the tender and the

practice recommended is that the successful tenderer shall be:
i. Tenderer whose price is lowest where price is the only award criterion; or

ii. Where there are price and other award criteria, the most advantageous tender ascertained based on the

criteria and procedures for evaluating tenders specified in the solicitation documents

If it is case of only price the criteriais simple, but where there are other award criteria to be considered it becomes
more complicated. In the latter case, it requires deliberation on part of the procuring entity to set suitable criteria

that can be easily assessed objectively for each of the other award criteria.

Kuwait Procurement Law has laid out the Principles of Evaluation and the criteria for the comparison of tenders.

According to these rules:

e The Board Director of the Central Agency for Public Tenders shall approve the system of determining the
criteria against which the comparison is made between the bids. It is required that these criteria would be

objective and quantifiable, and the cost shall be the primary criterion in case of comparison.

e Incases of contracts in which the technical nature requires evaluating the proposals by the points system, the
tender documents shall include the elements and principles of evaluation. In this case, the evaluation points
and the minimum technical acceptance would be determined first, and the priority of bids would be ordered by
dividing the financial value of each bid on the total obtained technical points. Further, it is not allowed to amend

these conditions after offering the tender.

e The technical section (according to the law, the agency i.e. CAPT shall form a technical section and it includes
engineers, quantity surveyors and persons with experience from different disciplines. Experience of each one
of them would not be less than ten years.) in the procurement, authority shall undertake the calculation of the
cost of technical proposals and make comparison among them. This will be done after unifying the principles of
comparison about the financial aspects, by assessing the non-priced elements with a cash value. The booklet
of conditions would disclose these elements, the most important of which are the terms of providing warranty
and maintenance, spare parts, operating requirements, the terms of payment and delivery. Accordingly, it shall

submit its recommendation of award to the Board to decide about the same.
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e TheBoardis guided, if necessary, before deciding on the bid, also by the last prices previously accepted locally
or externally, and by the market prices, in assessing the extent the bids are of high or low value. Also, it will be
guided by comparison of the quantities provided in the tender with the rate of quantities in contracts approved

in previous tenders.

Kuwait Procurement Regulations prescribe the most prominent elements of assessment that must be included in

the booklet of conditions. These are the following:

e Number and sizes of projects which the contractor had done of similar nature.

e Proposed method of execution.

e Execution schedule.

» Performance certificates from customers.

» Technical datarelated to the sources of materials or devices.

o Astatement of the types and specifications of equipment and devices which are used in execution.

» Names and experiences of technical staff which shall supervise the work execution by the contractor.

e Subcontractors and their experiences.

Thus, setting evaluation criteria is an important and critical step in the pre-tendering or preparatory step of the

procurement process and has implications for assuring competition, fairness, transparency and equality principles.
3.0 Procurement Process- Procedural Aspects

This section will explain the procedures related to public practices, pre-qualification proceedings, language of
communications, fees for tender documents and tender submission, solicitation and invitation for tenders, receipt
and acceptance of tenders, opening of bids, constituting evaluation committees, holding question answer sessions,

award of contract, acceptances of pre-award complaints and post award grievances.
3.1 Rules for Public Practices

Kuwait Procurement Regulations stipulate that public practice of contracting will be subject to the following:

i.  The Procurement authority shall apply to the board (The Board of Directors of the Central Agency for Public

Tenders) when it requires approval to make the contracting through a public practice,

ii. TheBoardof CAPT shall convey approval to the procurement authority or the agency to handle the procedures

of the practice.

iii. The practice shall be published through advertisement in the official gazette, the electronic website of the

agency or the procurement authority.
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Financial proposal of the tender request shall also include details about the specifications, quantity, quality,

payment conditions, delivery conditions and any other requirements.
Proposals shall be submitted within 30 days from the date of advertisement.
The granting of the public practice is by tendering for the least price or best offer.

Also, Board of CAPT shall inform in case the negotiation shall be with all bidders or the least price bidder.

3.2 Pre-qualification Proceedings

Prior to inviting tenders, the procuring entity may decide to call for pre-qualification proceedings. This step

facilitates a more efficient and quicker tendering process by filtering out the suppliers who do not meet the

qualifying criteria. The recommended practice for pre-qualification proceedings is as follows:

The objective of pre-qualifying is to identify qualified suppliers and contractors before the tenders are invited.
Pre-qualification proceedings should be advertised as per Procurement Law & Regulations

The invitation to pre-qualify shall include the following important information:

Summary of the procurement contract terms and conditions. This includes nature, quantity and place of

delivery of the goods/services/works and required time for delivery.
Criteria and procedures that will be used to decide the qualification.
How and where the qualification documents can be obtained.

The price, if any, to be charged for the pre-qualification documents and, after pre-qualification, for the

tender documents;
Means and currency of payment of the price;
The language of the pre-qualification documents and, after pre-qualification, the solicitation documents;

The manner, place and deadline for presenting applications to pre-qualify and, if already known, the manner,

place and deadline for tender,

The price for the pre-qualification documents shall reflect only the cost of providing them.

Kuwait Procurement Law stipulates that the tenderer is not considered eligible for the award of the tender, or

to subscribe in the tender in the event of a pre-qualification of bidders, unless it meets the conditions stipulated

in the pre-qualification requirements. Prequalification documents include the call to participate in qualification,

requirements and qualification basis.
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Kuwait Procurement Regulations have the following further stipulations concerning pre-qualification:
1. The pre-qualification shall be made for one process or for a specified period,

2. Procurement authority shall prepare tender specifications including all documents and forms required for pre-

qualification process.

3. Procurement authority conducts qualification procedures according to established principles and procedures

and prepares a list of qualified suppliers.
4. List of qualified suppliers shall be submitted to CAPT for its approval or amendment.

5. CAPT shall announce in the Official Gazette and on its website the qualifiers list. It will also notify the result to

both qualified as well as non-qualified suppliers.

6. Qualification conditions and requirements and valuation standards must achieve transparency and justice

among the bidders.

7. Procurement authority may exclude - at any stage - any tenderer if it is revealed that its submitted data or

documents are invalid, or if it lost one of qualification requirements.
3.3 Language of Communications

The language of communication becomes very important for wider participation of suppliers that will lead to wider
competition which can save the costs of procurement. Wider communication will also satisfy the principles for
fairness, transparency and equality. Clarity on this is essential as well for planning the required human resources

engaged in the tendering within the procuring entity.

International practice recommended about the language of communication is as follows:

i.  The pre-qualification or pre-selection documents, if any, and the solicitation documents shall be formulated in

official language or languages and, in a language, customarily used in international trade,

ii. Applications to pre-qualify or for pre-selection, if any, and submissions may be formulated and presented in
the language of the pre-qualification or pre-selection documents and solicitation documents, respectively, or

in any other language permitted by those documents.

Kuwaiti regulations stipulate that advertisement of tender invitation or qualification requests shall be published

(at least) in a foreign language beside Arabic language in the following cases:
e |Iftender or bid shall be external i.e. outside the country.

e Ifofferingislimited to foreign companies.

However, Kuwaiti regulations are silent about the language of the pre-qualification or pre-selection documents,

leaving it to the discretion of the Procurement Entity to decide.
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3.4 Fees for Tender Documents and Tender Submission

Kuwaiti Law and Regulations stipulate that a fee be paid for receiving the tender documents and also for a fee for
the provision of tender documents for those who wish to participate as well as the event of applying for alternative

bids. The fees should reflect only the cost of copying and distribution of the tender documents.
3.5 Solicitation and Invitation of Tenders

The solicitation defines the firms or suppliers who will receive the tender request and will therefore become eligible
to compete in the tendering. The model practice suggests different procedures for solicitation and invitation of

tenders based on the type of contracting as follows:

i. Open Tendering & Electronic Reverse Auction
e Inthiscase the invitation will be published in the publication identified in the procurement regulations.

e Aninternational publication to be widely accessible to international suppliers or contractors.

ii. When the procuring entity engages in procurement by means of restricted tendering it shall solicit tenders
from all suppliers and contractors from which the subject matter of the procurement is available; always

ensuring enough suppliers or contractors to ensure effective competition.

iii. Where the procuring entity engages in procurement by means of request for quotations it shall request

guotations from as many suppliers or contractors as practicable, but from at least three.

iv. Where the procuring entity engages in procurement by means of competitive negotiations it shall engage in

negotiations with enough suppliers or contractors to ensure effective competition.

v.  Where the procuring entity engages in single-source procurement it shall solicit a proposal or price quotation

from a single supplier or contractor.

vi. Priortodirect solicitation in accordance with the provisions of paragraphs i., iv. and v. the procuring entity shall

cause a notice of the procurement to be published in the publication identified in the procurement regulations.

According to Kuwait Law, the announcement of the invitation for tender, shall be published in the Official
Gazette, as well as on the website of the CAPT, in advance no later than (30) thirty days from the deadline. In
addition, the announcement may be published in one of the periodic commercial publications, appropriate artful
or professional magazines. The regulation shall specify the cases in which the dissemination of announcements
through the international network for information on the website of public procurement is considered fulfilling the
requirements for publishing stipulated in the law. The law does not specify the solicitation procedure separately

based on the type of contracting method.
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3.6 Receipt and acceptance of tenders

According to Kuwaiti Law, any tender submitted after deadline for submission of tenders may not be received, any

tender that has a sign or mark may not be received. Further the following procedures shall apply:

1.

2.

The receiving documents fromtenderer or his representative inthe prescribed place shall be by physical means.

The accepting authority shall make sure of the data of tenderer or his representative and verify its capacity to

submit the tender.
Areceipt that includes tenderer data and capacity shall be delivered to the tenderer.

In the case of submission of alternative bids (alternative bid is another bid which differs in the technical
specifications than the submitted original tender, for reasons beyond the control of the bidder, force majeure,
or non-availability of a minimum of manufacturers or suppliers), a set of official documents for each alternative
bid are obtained and should be clearly written on each set of these documents that it represents an alternative

bid, a receipt shall be given and it shall be delivered for each alternative bid.

3.7 Holding Question Answer Sessions

Kuwaiti Regulations provide that in cases where the procurement entity decides to hold a session of questions

regarding the tender or bid, it must consider the following controls and procedures:

1.

2.

It shall provide an advertisement informing the date and place for such a preparatory meeting.

Every person who purchased the tender documents will be authorized to attend the preparatory meeting in

person or through their representative.

Everything recorded at the minutes of such a meeting is considered an integral part of the tender document

and shall be effective against the bidders.

Questions, inquiries and its responses must circulate after the meeting to all tenderers in enough time before
the closing of bidding date. In addition, the proceedings shall be published on the website of the CAPT. The

proceeding recording shall not disclose the source of inquiry or question.

The question and answer session have critical importance for ensuring better understanding of the tender

requirements as well as the bidders’ compliance with them. It is however noted that such question and answer

meetings are not mandatory in all tender instances.

3.8 Procedure for Evaluation of Bids

The basic sequence for bid evaluation consists of the following steps:

94

Preliminary examination;
Determination of bid responsiveness;

Correction of arithmetic errors;
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Quantification of omissions and deviations;
Application of evaluation criteria;
Comparison of bids; and

Preparation of evaluation report

The procedure for evaluation of bids according to Kuwait law is outlined below:

The CAPT shall refer the envelopes of technical bids to the procurement authority to study them and submit

their recommendations

The recommendations should be submitted to the CAPT within a period of (30) thirty days. The procurement
entity - in cases of major and technically complex projects - shall have a right to demand extending this period

up to a maximum (60) sixty days, if approved by CAPT.

The Board of CAPT shall have a right to take assistance of the technical staff at the Agency on the returned

envelopes, to express an opinion if necessary.

The applicants of the technically accepted proposals shall be notified of the date and venue for the session of

opening the financial envelopes.

For non-technical acceptance, the relevant authority shall show the deficiencies and violation of the conditions

and specifications in the bids.

Thefinancialenvelopesofthese proposalsshall be openedonly after thereceipt of thetechnical recommendation

on them.

The financial envelopes of the unacceptable technical proposals shall be returned to their owners without

opening them.

Generally, it is the practice to form several ad-hoc tender committees such as the following to ensure an efficient

tender evaluation process. The Committees are temporary in nature and may be the following:

Pre-Tender Committee (Preparations of Specifications/TOR/Drawings)
Bid Opening Committee (Technical)

Bid Opening Committee (Financial)

Bid Evaluation Committee (Technical)

Bid Evaluation Committee (Financial)

Samples Evaluation Committee

Post-Tender Negotiation Committee (Clarification of issues)

These above committees are each tasked with oversight of certain activities of the tender preparation and process

so that they can address the skill requirements for each in a specialized fashion.
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3.9 Opening of Bids

This is animportant aspect of the procurement process. It is through public opening that the public, whose money
is funding the procurement, can see that the procuring entity is following its obligation to ensure the maximum of
free and fair competition in procurement. Public bid openings should therefore be open preferably to anyone who
wishes to attend. Procuring entities are also encouraged to invite Civil Society Organizations for key procurement
cycle activities, such as attending bid openings as they help bolster public confidence in the fairness of the tendering
process. Public bid openings are also important in that they help to reassure bidders and consultants that the
procurement process is being undertaken fairly and that all those who submit an offer have an equal chance of

securing a contract. This encourages participants to compete and results in a higher number of competitive bids.

International practice concerning opening of tenders or bids is as follows:

o Tenders shall be opened at the time specified in the solicitation documents as the deadline for presenting
tenders. They shall be opened at the place and in accordance with the manner and procedures specified in the

solicitation documents

o All suppliers or contractors that have presented tenders, or their representatives, shall be permitted by the

procuring entity to participate in the opening of tenders.

e The name and address of each supplier or contractor whose tender is opened, and their tender price shall be
announced to those persons present at the opening of tenders. These will also be communicated on request to
suppliers or contractors that have presented tenders but that are not present or represented at the opening of

tenders. These are also included in the record of the procurement proceedings.

Kuwaiti Law stipulates the bid envelope be opened at the time and place set forth in the tender documents, in a
public session and in the presence of bidders or their representatives. The same shall be disseminated live on the
website of the CAPT. It is preferable that procuring entities are encouraged to invite civil society organizations to
attend key procurement cycle activities, such as bid openings. Kuwait Law does not provide for such practice. As
mentioned previously a Bid Opening Committee composed of procurement personnel and a rotating membership

from other Departments within the procurement entity is recommended to be set up.

So also, a Tender Evaluation Committee composed of members with the necessary skills, knowledge and
experience, relevant to procurement requirements is recommended. Where appropriate, the members of the
Evaluation Committee shall be based on their knowledge and expertise in the supplies, works or services, as well as
procurement procedures and the law. If required, members, with the required technical expertise suitable for the
evaluation of specific tenders will be chosen. Subject matter experts may also be used. The Committee membership

should thus have skills in the following areas:
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e Relevant technical expertise and knowledge;
e Enduserrepresentation;

e Procurement and contracting skills;

e Financial management or analysis skills;

e Legal expertise (where possible).

Evaluation of low value / routine procurement activities, where no Tender Evaluation Committee is necessary, can

be undertaken by the Procuring Entity staff, with the evaluation records / quotations kept for audit purposes.
3.10 Award of Contract

According to Kuwait Law, the award of the contract will be done on the following basis:

i. CAPTinthecasesthat donot require atechnical examination of the tender, shall award the tender immediately

to the owner of the bid which is of the least price.

ii. For the tenders with the technical and financial proposals, which require a highly complex technology, a high
engineering level and accurate technical specifications with high cost, the tenders are awarded to the tenderer

who meets the technical requirements and his bid was of lower cost.
iii. After evaluating the bids of all technical and financial aspects, the Board of CAPT shall disclose the result.
iv. The person affected by the decision of assessment may appeal about it.
As per industry practice the award notification letter must contain:
e Thedate;
e Thename of the winning bidder;
e Thetitle of the Contract;
e Thedescription of the goods, service or works to be provided:;
» Thetender reference number;

e The price that was announced at the bid opening or the revised calculated or award price.

The award of the contract is followed by signing of the contract subject to no-complaint of any of the bidders

during the standstill period and no consequent changes to the tender.
3.11 Submitting Complaints and Grievances

A complaint system that is designed to function well in the context of public procurement plays several important

roles and fulfills many purposes. Afair and transparent complaint mechanism instills confidence in the government
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procurement process because it increases the likelihood that the procurement will be carried out in a fair and

transparent manner. For suppliers i.e bidders a fair and impartial complaint mechanism is critical as it guarantees

that they can file a complaint and that their complaint will be examined that too in a timely fashion. A strong

complaint mechanism also becomes a deterrent to improper conduct by officials of the government procuring

entity, contributing to the integrity of the procurement system.

According to Kuwait Law the procedures for submitting a complaint and deciding thereon shall be as follows:

Any tenderer who has suffered from loss or damage as a result of breach of any obligation of this law or the
regulation, may submit, a complaint at any stage of the procurement, requesting to reconsider the procedure

from which he was affected, or cancelling action, if the damage has resulted from it.

A complaint may be submitted with the procurement authority of any shortcoming in the preparation of
technical documents of the tender from the point of equality, justice and equal opportunities until the closure of
the bidding; and the competent procurement authority shall decide on the complaint within seven (7) business

days, and its decision shall be recorded.

If the matter is related to procurement procedures which have not yet resulted in a contract of procurement,
the complaint should be submitted to the head of the relevant procurement authority, if within its competence,
or to the Head of CAPT, if the procedures are issued from one of its committees or from it. The complaint must
be submitted in writing. The complaint must be submitted during a period of (7) seven Days from decision or

action.

Once the complaint is submitted, the head of the competent procurement authority, or the Board or the
committees of the Agency depending on the subject may suspend the procurement procedures. Also, within
(7) sevenbusiness days, they are required to issue a written decision with regard thereto, including the reasons

on which the decision was built.

In case the decision is issued in favor of the complainant by accepting his complaint, the decision shall include

the necessary corrective measures.
Any decision regarding the complaint shall be recorded in the register of the procurement procedures.

Complaints of decisions issued by the CAPT should be submitted to the Board of CAPT to decide thereon.

A committee for grievances shall be established by a resolution of the Council of Ministers, to be attached thereto.

It consists of (five) members and it shall be formed of specialized legal, financial and technical experts. In case of

acceptance of the complaint, the decision shall contain the necessary corrective actions, of which the head of the

CAPT would be notified within seven days from the date of referral of the complaint to them.
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4.0 Procurement Process - Operational Aspects

This will discuss the operational aspects of Kuwaiti Public Procurement like classification sizes for bidders
to participate; bid security types allowed and bid security value, performance guarantee types, performance

guarantee fees, price preferences for national products and preference for SMEs.
4.1 Classification Sizes for Bidders

Kuwait Regulations classify the suppliers into four categories according to their financial, technical positions and

previous works. The four categories are as follows:

Category-1: Includes public contracting providers who can provide contracts for projects with value more

than KD 10million, which involve high engineering levels.

Category-2: Includes contractors who have required financial and technical capacity to participate in tenders
between KD 5million and KD 100million.

Category-3: Includes contractors with financial and technical capacity to participate in tenders between KD
Imillion and KD 10million.

Category-4: Includes local contractors who are permitted to participate in tenders not exceeding KD 2million.

To obtain the classification the capital or assets of the applicant must be not less than:
i. KD 10 million for Category-1

i. KD 5millionfor Category-2

iii. KD 1 million for Category-3

iv. KD 100,000 for Category-4.
4.2 Types of Bid Security and Value

A bidding entity is often required to post bid security, either in the form of cash deposit or a bank or insurance
guarantee. The purpose behind bid security deposits is to see that genuineness or seriousness of the offer. They
penalize and hence ensure that bidders do not withdraw their bids from the procurement process in an untimely
manner. The government procuring entity holds the security deposit until the procurement contract is signed,
after which all deposits are returned to the bidders. Bid security thus helps avoid the unnecessary use of resources

by the government procuring entity.

Kuwaiti Regulations stipulate that all bids should be provided with aninitialinsurance (Bid Security) on the following

conditions:
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i.  One of the tender conditions shall specify a Bid Security between 1% to 5% of the tender’s estimated value.
ii. Indivisible tenders, the Bid Security shall be between 1% to 5% of the estimated value of each item applied for.

iii. The Bid Security must be an approved cheque or a letter of guarantee from an authorized bank in the State of

Kuwait.
iv. The Bid Security must be valid for the period of bid validity.

v. The winner may not withdraw the Bid Security except after 90 days of the closing the tender or upon signing

the contract unless the tender is cancelled.
4.3 Performance Guarantee Types and Fees

Suppliers are required to provide performance guarantee deposit that will be forfeited by the supplier in case they
fail to complete the supply to the requirements and terms of the procurement contract. This is almost universal
as it may be a means to protect the interests of the purchasing entity from failures due to supplier incapacity and
incompetence. The size of the guarantee must be fixed judiciously as a large amount will prevent several smaller
and newer suppliers from participating in the bid while too small an amount will open the door to inefficient and

incompetent supplier to bid for the contract.

Kuwait Law stipulates that a performance guarantee is required to be provided by suppliers and the conditions are

as follows:
i.  Thevalue of the performance bond must not be less than 10% of the total value of the contract.
ii. Itshall beinthe form of a bank guarantee letter approved in the State of Kuwait.

iii. It shall be valid till final execution of the contract including the guarantee or maintenance period or longer.

The performance bond will be returned only after successful completion of the works to the agreed specifications

and provided there are no claims against the supplier against the guarantee.
4.4 Price Preference for National Products

The Kuwait Regulations provide for a price preference for national products. The price preference is 15% i.e the
prices submitted by national suppliers shall not exceed the lowest price for similar products imported by 15%. The

national product is required to comply with the specifications and other conditions of the tender.
4.5 Preference for SMEs

Kuwaiti Law provides that the bids offered by small and medium entrepreneurs shall be given preference if they
comply with the terms and specifications in case two bids are equal in terms of prices and one of them is for small

and medium enterprises.
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Section 2: Current Mega Projects in Kuwait

Project Sector Value (KD bn) Scope Status
Underway: The infrastructure works
South Al 30,000 residential have progressed up to 93% on Plots N2
) Housing 2.33 units, schools and & N3 and up to 67% on Plots N1 & N4,
Mutlaa City . .
other facilities Construction works have commenced on
water distribution network.
Underway: Progress at 11%.
Jahra & Low cost housing Infrastructure works contract awarded
Sulaibiya Low Housin 06 project north of and expected to complete in May 2021.
Cost Housing & ’ Kuwait City; 824 Project is scheduled to complete in 2030.
City Hectares Project was in the execution stage as per
latest update in May 2020.
Underway: Progress at 99%. Technology
provider appointed. Construction works
New Refinery Oil & gas 39 New 615,000 bpd are complete on P-1 to P-5. The project
Project (NRP) & ’ refinery by KNPC is to operate by end-2021 from June-
2021. Final consultancy contract yet to be
awarded.
Specificati
pecitication Complete: Overall progress 100%.
upgrade and .
) Construction works completed. Lowest
Clean Fuels . expansion of 2 . . .
. Oil & gas 3.7 . . bid for shutdown mechanical maintenance
Project (CFP) existing refineries . o
contract submitted for $312.7 million; yet
to produce 800,000
to be awarded.
b/d.
Underway: Progress at 57%. Construction
Jurassic Non Production of activities completed on West and East
Associated 120,000 b/d of wet Raudhatain field, Sabriyah and Umm Niga
Oil & Gas Oil & gas 129 crude and more than  and commissioning is underway. JPF-4
Reserves & ’ 300 million cubic & 5 bid submission deadline extended to
Expansion: feet a day (cf/d) of 1Q2021 due to travel restrictions in the
Phase 2 sour gas region. The invitation to bid for JPF-6 and
7 are not yet issued.
. Petrochemical plant  Planning: FEED works completed.
Petrochemical . ien .
Facility at Oil & gas 5 to be integrated Qualified companies are yet to be
AI-Zout & with Al-Zour shortlisted for all 3 phases. ITB expected
refinery. by 4Q2021.
4 full containment
LNG tank h with
LNG a'n > eac ,WI Underway: Progress at 97%. Dredging
a working capacity
Import and . works have been completed and
e Oil & gas 0.8 of 225,500 m3 and a . .
Regasification e undertaken while construction works are
] regasification plant . .
Terminal still progressing.

with capacity of
1500 BBTU/day
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Project

Sector

Value (KD bn)

Scope

Status

Al-Zour North

1800 MW of power
generation capacity

Complete/Planning: Overall progress
55%. P-1is complete. KAPP shortlisted

102

P r&
(IWPP) - P2 \c/)vv;/:er 0.5 and 464,100m3/ teams for Transaction Advisory Services
to P5 day of desalination contract for P-2 & P-3. P-4 & P-5 are
capacity under study.
Net ity of
Al-Khairan ? capacity ot 4 Bidding/Planning: KAPP shortlisted
min 1,500 MW of . . .
Power & Power & . teams for Transaction Advisory Services
. 0.51 power and a min 125 o
Desalination water . contract. P-2 & P-3 are still in the study
MIGD of desalinated
Plant (IWPP) phase.
water
Initial treat t
Umm Al nitia . reatmen Underway: KAPP signed the award letter
capacity of 500,000 . .
Hayman Power & and final agreements. Construction works
0.47 m3/d. Plant may
Waste Water water . commenced and set to be completed by
(PPP) replace Rigaa January 2024
WWTP in future y et
Waste to energy
Kabd facility; 50% of all
L. the municipal solid On Hold: The project has been put on
Municipal Power & . .
. 0.3 waste produced hold and the client is likely to cancel the
Solid Waste water . . .
) in Kuwait will be project.
Project
processed at the
facility
Kuwait 165 km transit line Planning: Feasibility study for the project
Metropolitan  Transport 54 running across has been completed and awaits final
Rapid Transit Kuwait. approval from government to tender.
To increase the Underway/PIannlflg: Overall progress
annual handlin at 36%. Construction works ongoing on
Airport . g Terminal. P-2 contract for landside works
R capacity of the )
Expansion airport to 20 million is yet to be awarded. Crossroads contract
(New Transport 1.9 aspsen ers and bid submission deadline extended to
Passenger iew ruﬁwa s and 5-May 2020. The main contract tender is
Building) . y yet to be issued on P-1 of Package 1. The
infrastructure . e e e e
. Cargo City (Package 4B) is still in its initial
expansion
stage of development.
Source: NBK
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